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Security for Deposits National Banks 


The Federal statute, Code, (Act June 
25, which empowered national banks give security 
for deposits public funds, states where such pledges are 
permitted state law with reference state banks, vali- 
dated pledges this kind previously made national banks 
and existing the time the enactment the statute. 
This was decided the United States Supreme Court the 
case Knott, Sup. Ct. Rep. 245. 

Prior the enactment the law referred to, the Comp- 
trollers the Currency, for many years, had assumed that 
national banks possessed the power give security for public 
deposits and gave their approval the practice. The statute 
question was enacted for the purpose making certain 
that the giving security for public deposits was within the 
powers national banks. 

Prior the enactment the statute, the laws Florida 
not only authorized state banks pledge collateral se- 
curity for deposits public funds but imposed upon public 
officials duty obtain such security. Prior the passage 
the law, the First National Bank Perry, Florida, 
pledged collateral security for the protection deposits made 
Taylor County, Florida. The collateral was still the 
possession the county officials the time the law was 
passed. question presented was whether the statute 
validated this pledge whether applied only pledges 
this character made after the law became effective. was 


similar decisions see Banking Law Journal Digest 
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held that the law applies pledges existing the time 
became law. The opinion the court, omitting footnote 
citations, reads follows: 


The question presented whether the National Bank Enabling 

Amendment June 25, 1930 (12 90), which granted 

power national banks secure deposits public funds, validates 

makes enforceable previous pledge agreements made protect 

such funds deposited before the enabling amendment became effective. 
That Enabling Act provides: 


“Any association may, upon the deposit with public money 
State any political subdivision thereof, give security for the 
safekeeping and prompt payment deposited, the 
same kind authorized the law the State which such 
association located the case other banking institutions 
the State.” 


Before and the time this Enabling Amendment was passed, 
the laws Florida authorized state banks give security for public 
deposits and also imposed upon public officials duty obtain such 
security. 1929 and 1930, before the passage this amendment, 
the First National Bank Perry, agreement with the 
officials Taylor County, Fla., pledged collateral security for the 
protection county funds thereafter deposited from time 
time in, the bank. 

This contractual relationship, established the pledge agree- 
ment and deposits made thereunder, continued exist until the bank 
was closed October 18, 1930. The receiver for the closed bank 
first recognized the pledge agreement valid and enforceable and 
accordingly paid the county the income received from the pledged 
securities. 1935, however, the receiver filed this suit equity 
the federal District Court for the Northern District Florida, 
alleging that the pledge agreement was ultra vires and illegal and 
praying that canceled and annulled. Upon motion the 
county, the District Court dismissed the bill. Ross Knot, 
Supp. 963. The Circuit Court Appeals for the Fifth Circuit 
affirmed. 817. This Court granted certiorari. 301 
677, Ct. 930, Ed.—. 

The issues raised require that determine: 


(1) Did Congress intend validate existing ultra vires pledges? 
(2) Could this pledge agreement validated changing the 
law which was force when the transaction was initiated? 


First. The language the amendment, read the light the 
conditions that brought about the necessity for its passage, leads 
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irresistibly the conclusion that Congress did intend make exist- 
ing pledges enforceable. 

The amendment does not expressly exclude existing contracts 
from its field operation. the contrary extended general 
grant the broad power give security for public deposits, with 
single limitation relating the kind security given state banks. 
Congress had desired limit the remedial grant subsequent 
security contracts, would doubtless have provided additional 
limitation relating prior agreements. This did not do. Con- 
gress alone had the power write such limitation the bill. 

Agreements secure public deposits did not violate any express 
statutory prohibition; statute imposed penalty for making such 
agreements. Since the banking act 1863 Congress has pasesd 
many laws requiring that security given protect deposits 
certain public funds. 


For many years Comptrollers the Currency assumed that 
national banks had power give security for public deposits and 
approved the practice the banks pledging such security. has 
been, and now, the policy most states require security for 
public funds whether deposited state national banks. The 
weight judicial authority the state courts has supported the 
doctrine that banks could pledge security for public deposits, but 
not for private deposits. 


The Senate Committee Banking and Currency which made 
favorable report the Enabling Amendment gave information 
the Senate its report that millions dollars’ worth collateral 
had been pledged national banks security for public deposits. 
The Senate and House Committee reports show that the sponsors 
the amendment desired not merely permit future pledges but 
also assure that agreements under which “millions dollars” 
pledges had been made national banks would enforceable. One 
the chief reasons for the enactment the amendment was the 
need for validation pledges already made. The amendment was 
designed meet this need. determine that Congress did not 
intend validate pledge agreements existing when the amendment 
was passed would greatly limit its curative effect. Such construc- 
tion would unwarranted departure from the plain intent 
this curative and enabling statute. 


Second. Appellant insists that the contract could not vali- 
dated changing the law which was force when the pledge agree- 
ment was made. 


There nothing novel, extraordinary the passage laws 
the federal government and the States ratifying, confirming, vali- 
dating, curing defective contracts. Such statutes, usually desig- 
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nated “remedial,” “curative,” “enabling,” merely remove legal 
obstacles and permit parties carry out their contracts according 
their own desires and intentions. Such statutes have validated 
transactions that were previously illegal relating mortgages, deeds, 
bonds, and other contracts. Placing the stamp legality con- 
tract voluntarily and fairly entered into parties for their mutual 
advantage takes nothing away from either them. party who 
has made illegal contract has right insist that remain 
permanently illegal. Public policy cannot made static those 
who, for reasons their own, make contracts beyond their legal 
powers. person has vested right permitted evade con- 
tracts which has illegally made. 

This Court held that the Enabling Amendment removed the 
obstacle that prevented the enforcement contract national 
bank give security the State Georgia for its deposits. 
that case this case, the bank made ultra vires agreement 
secure public deposits. that case the deposits were made after 
the law was passed and were legal. this case the deposits were 
made before the law was passed and were legal. that case 
this case, the only illegal element the agreement was the attempt 
give security for public deposits. that case this case, the 
parties permitted the original illegal security agreement remain 
unaltered its terms after the amendment was enacted. that 
case was held that the security agreement—originally ultra vires 
enforceable from the date the amendment became effective. 
this case, hold that the security agreement—originally ultra 
vires—(not within the power the bank) became enforceable from 
the date the amendment became effective. Let the judgment the 
Circuit Court Appeals affirmed. 


Sale Bonds with Agreement Repurchase 


contract between the president national bank 
and customer, whom the president has sold bonds, that 
the bank will repurchase the bonds par any time upon 
the customer’s demand, contrary public policy and can- 
not enforced against the bank. This the decision the 
United States Circuit Court Appeals, Seventh Circuit 
(Illinois), the case Kimen Atlas Exchange National 
Bank Chicago, Fed. Rep. (2d) 615. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. also 1938 Supplement—National Banks, Sale Securities.) 
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This point has been decided number earlier deci- 
sions, with reference state banks well national 
banks. agreement repurchase securities case 
this kind bank virtually amounts guaranty the 
securities and not within the powers bank, national 
state, bind itself such guaranty. 

Contracts this character, the court points out, would 
create unknown amount contingent liability which 
might threaten the very solvency the bank involved. 

The case Greene First National Bank, referred 
the opinion, which quoted from below, which the 
same question was presented, was published the March, 
1937, issue THE Law 

The case Awotin Atlas Exchange National Bank, 
also referred the opinion, was published the July, 
issue the the latter case, appeared 
that the plaintiff, Awotin, purchased from the defendant 
national bank thirty-five $1,000 mortgage bonds issued 
collateral trust. the time this sale, the bank agreed 
writing repurchase the bonds upon the plaintiff’s de- 
mand maturity and pay the par value the bonds plus 
accrued interest. was held that the transaction was void. 

The transaction the Awotin case transpired subsequent 
the amendment February 25, 1927 (the McFadden 
business buying and selling investment securities na- 
tional banks “shall hereafter limited buying and sell- 
ing without recourse.” ‘The court there held that the trans- 
action question was contrary that statute. 

the present case the transaction took place prior the 
passage this amendment. The court rules that the agree- 
ment was likewise invalid. The following paragraphs are 
quoted from the court’s opinion: 


National banks may rightfully exercise only such powers are 
expressly granted and such are necessarily incidental the ef- 
fectuation their chartered purposes. Incidental powers can avail 
neither create powers which expressly reasonable implica- 
tions are withheld nor enlarge the powers granted. are 
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inferred and exist only carry into effect such powers are 
granted. First National Bank Missouri, 263 640, 
Ct. 213, Ed. 486. 

Under section 5136, Revised Statutes (12 24), 
banks are authorized carry such incidental “powers shall 
necessary carry the business banking; discounting 
and negotiating promissory notes, drafts, bills exchange, and 
other evidences debt; receiving deposits; buying and sell- 
ing exchange, coin, and bullion; loaning money personal 
security; and obtaining, issuing, and circulating notes” accord- 
ing the provisions the law. 

The contract relied upon was agreement the president 
the bank the time sold appellant real estate bonds that 
the bank would any time repurchase them par. This was 
effect guarantee. Obviously the extended practice such con- 
tracts would permit national bank guarantee bonds without 
limitation number, amount date. evident constant 
temptation bank deal large quantities securities for 
the commissions easily earned selling its customers tends 
produce ever-increasing number guarantees contingent upon 
the desire the purchasers. There certainty that the buy- 
ers will ever require the bank repurchase, and the bank cannot 
know whether will expected comply with demands. Such 
contingent liabilities, order comply with the law, must 
carried upon the bank’s records. Their amount cannot ascer- 
tained, thus endangering the solvency the banking institution. 
our minds such agreements are part the express power 
national bank any way incidental the effectuation 
thereof. Rather they seem wholly beyond any express 
implied grant powers the Congress. 

Awotin Atlas Exchange National Bank, 295 209, 
Ct. 674, 677, Ed. 1393, the Supreme Court, passing 
upon agreement identical with that here involved, executed, how- 
ever, subsequent the amendment February 25, 1927, 
that the business buying and selling investment securities shall 
limited buying and selling without recourse), held that such 
agreement was violation that section. The agreement here 
involved was executed prior the enactment the amendment, 
and urged that the decision the Supreme Court the 
case cited, having with the status the law subsequent 
the enactment the amendment, furnishes guide the status 
the law prior the amendment. should observed, how- 
ever, that the decision cited the Supreme Court said: “National 
banks are public institutions, and the purpose and effect the 
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statute protect their depositors and stockholders and the pub- 
lic from the hazards contingent liabilities, attendant upon the 
assumption the bank the risk loss its customers, result- 
ing from the permitted dealing securities the bank.” 

Greene First National Bank, 172 Minn. 310, 215 
814, discussing the question ultra vires, the 
Supreme Court Minnesota held that national banks did not have 
the power prior the amendment deal investment securities 
that implied prohibition against such dealings resulted from the 
failure Congress grant the power; that the failure grant 
the power negatived its existence. The decision was based upon 
the language the Supreme Court California National Bank 
Kennedy, 167 362, Ct. 831, Ed. 198, where 
the court came similar conclusion dealing with the acquisi- 
tion stock another corporation national bank. Knass 
Madison and Kedzie Bank, 354 554, 188 836, discuss- 
ing the power state banks under the state laws, the court held 
that guarantees securities sold state banks are not within the 
power conferred the statutes general banking 
that such guaranties were neither expressly granted nor in- 
ferred incident the powers granted; and that the power was 
prohibited. The Supreme Court the United States Awotin 
Atlas Exchange National Bank, supra, cited each these cases 
with approval, and believe the doctrine fully applicable the 
situation before us. 

Arguments that agreements the character here involved are 
part the general banking business not appeal us, for banks 
deposits, having custody the funds their depositors, are 
intended all banking statutes, conducted such manner 
reasonably protect the depositors. Periodic statements con- 
ditions must made; examinations the officers the government 
are had, all with the idea procuring safety deposits. Surely 
was not intended Congress that there should come into existence 
contingent liabilities way guaranties suretyship which cannot 
measured determined amount time except sifting the 
market values the particular securities guaranteed from day 
day. Such liabilities cannot reported accurately the statutory 
officials, and bank can ascertain its liability before knows 
whether there will any demand. There risk complete de- 
struction the banking institution, the instances multiplied and 
depressed values come into existence. believe that the contract 
was beyond the power national banking corporation. 

believe further that the contract void because also 
contrary public policy. Greene First National Bank, supra, 
was said that the language the act prior the amendment 
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1927 indicates that was the intent Congress prohibit national 
banks from guaranteeing notes; that such contracts are contrary 
public policy. Knass Madison State Bank, supra, the court, 
after pointing out the undesirable character such contracts and 
their fatal conflict with the inherent purpose banking, held that, 
even the absence any expression implication statutory 
intent nullify the power, such contracts are against public policy, 
they tend injure the public and should held void, even though 
there specific statutory prohibition. The Supreme Court, 
Awotin Atlas Exchange National Bank, supra, although was 
dealing with the statutory law, pointed out that such contracts are 
forms contingent liability inimical sound banking and perilous 
the interest depositors and the public and cited both the 
aforementioned cases. 

seems apparent that such contracts are not only now, but 
always have been, contrary the public policy all the states 
and the national government far charters banking institu- 
tions are concerned. 


Sale Collateral Pursuant Provision Note 


note payable bank provided that, case de- 
fault payment, the bank might sell the collateral securing 
the note “at public private sale.” default occurred 
and the bank, without holding sale any kind, transferred 
the securities itself making book entries. was 
held that these facts, proven, would render the bank liable. 
This was decided the Supreme Court New York, Kings 
County, the case Cole Manufacturers Trust Com- 
pany, 299 Supp. 418. 

There were two notes involved this case, aggregating 
For its convenience, the trust company, 
which the notes were payable, caused the securities reg- 
istered the name its nominee. The notes were payable 
demand and, when payment was refused upon present- 
ment, the trust company liquidated substantially all the 
securities held collateral, effecting the liquidation caus- 


similar decisions see Banking Law Journal Digest (Fourth 
§1198. 


THE BANKING LAW JOURNAL 


ing entries made its books and upon the books 
its nominee. entries simply showed transfer the 
securities from the maker the note the trust company 
for stated consideration, which sum, credited upon the notes, 
left unpaid balance The maker sub- 
sequently executed note for that amount and delivered 
the trust company. the time the maker had 
edge the manner which the securities were liquidated. 
had simply been notified that the trust company “in- 
tended commence sell the collateral” the indebtedness 
were not paid. Later, the maker learned that the securities 
were liquidated, not sale provided the note, but 
the manner above mentioned. thereupon disaffirmed 
the transaction, demanded the return the note for $353,- 
referred above, and all the securities pledged 
collateral, and offered pay the trust company the 
amount his indebtedness, demands being refused, 
this action was brought the name assignee re- 
cover the sum $1,163,772.15. 

The complaint set forth four causes action, the first 
“upon the theory that the trust company, although author- 
ized upon default the payment the indebtedness sell 
the collateral public private sale without notice and 
purchase all any part said collateral such sale, 
truth and fact did not hold public private sale, and 
instead the trust company, without notice plaintiff’s as- 
signor, attempted purchase the securities merely making 
book entries showing transfer the securities it.” The 
defendant trust company moved dismiss this cause ac- 
tion. The motion was denied. 

The provision the note relating collateral, far 
material, read follows: 


“The undersigned further agrees that upon failure pay this 
note any such other liabilities, claims and obligations de- 
mand other due date said Company may forthwith... 
without demand performance, advertisement, notice 
notice whatsoever the undersigned, all which demands, adver- 
tisements, and/or notices are hereby waived the undersigned, 
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sell one more parcels public private sale, the 
New York Stock Exchange, any other exchange brokers’ 
board such prices may deem best, and either for cash 
credit for future delivery any all securities, rights ac- 
tion property any kind held which may en- 
titled, collateral security for the liabilities, claims and obliga- 
tions the undersigned hereinbefore provided with the right 
said company any such sale, public private, purchase the 
whole any part said securities, rights action property 
sold, free from any right equity redemption the under- 
signed, which right equity hereby expressly waived, applying 
the net proceeds the payment this note and any said 
other liabilities, claims and obligations the undersigned said 
Company and accounting for the surplus, any, the undersigned, 
who hereby expressly agrees remain bound for the payment 
any deficiency, with legal interest.” 


The following paragraphs are quoted from the court’s 
opinion: 


Bearing mind the trust relationship which exists between 
pledgor and pledgee with respect the collateral, and the strict 
construction favor the pledgor any contract waiving the 
common-law safeguards surrounding sale the collateral, may 
now consider the contract suit. provides, substance, that 
upon default the trust company may, without notice, sell the col- 
lateral public private sale and become the purchaser such 
sale. not claimed that the trust company conducted public 
sale. But can said that the trust company, making entries 
upon its books showing transfer this collateral and credit 
upon the notes $870,569.37, without notice plaintiff’s assignor, 
conducted private sale which was the purchaser? think 
not. doing this the trust company was merely retaining tak- 
ing over the collateral certain price. Whether this price was 
fair unfair, whether was the highest price obtainable under 
all the circumstances, would obviously impossible determine 
from book entries which reflect the transaction. may true 
that “in most banking loans collateral the bank reserves the 
right sell the collateral default retain itself fair 
value and apply the proceeds the loan.” Stevens Mutual 
Life Ins. Co. New York, 227 524, 528, 125 682, 
684, 1141. But the point that the contract here, 
neither expressly nor implication, gave the trust company any 
right retain take over the collateral either the fair value, 
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the market value, any other valuation. could obtain the 
collateral only purchasing sale. 

seems far-fetched and almost absurd argue that the book 
entries constituted sale. When the contract here speaks 
sale, means sale commonly understood, that is, sale where 
third parties either bid are given opportunity bid and 
become the purchasers. sale conducted the contract gives 
the trust company the option become the purchaser. The ob- 
vious purpose such stipulation the contract stimulate 
competition and permit the highest bidder, whether the 
pledgee stranger, buy and thus obtain for the benefit 
the pledgor well for the benefit the pledgees much 
possible upon the collateral. The importance this stipulation 
and adhering its purpose emphasized when realize that 
the pledgee may, and usually does, sell the collateral without notice 
the pledgor the time and place sale and without giving him 
opportunity protect himself. The pledgee expressly given 
the right option purchase the sale order remove the 
common-law restriction against his becoming the purchaser, Clearly, 
therefore, should not permitted utilize this option any 
manner which would result precluding the possibility competi- 
tive bidding dispensing with sale ordinarily conducted. 
This one right which the pledgor has not bargained away. 
permit the trust company take arbitrarily, has done here, 
defeat the very purpose the contract and place the 
pledgor the mercy the pledgee. 

course, the defendants urge—although nowhere appears 
—that the trust company paid the market price for the collateral, 
and hence plaintiff was not prejudiced the manner which 
conducted the point is, however, that the trust com- 
pany, conducted any sale all, conducted private sale. 
did not sell, attempt sell, the stock the Stock Exchange 
public sale. private sale the market price not neces- 
sarily the criterion the true value the securities. may well 
that private sale one interested the securities might pay 
considerably more than the market price, either because desired 
keep them out the open market because the immediate ac- 
quisition him large blocks these securities would enable him 
gain control certain corporations. trustee the pledgee 
duty bound make every reasonable endeavor obtain the highest 
price possible, not merely the market price. any event, the price 
paid the trust company, whether the market price any 
other price, immaterial; nor does plaintiff complain inade- 
quacy the price paid. The sole determining factor here whether 
not the trust company actually conducted private sale. 
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did, its purchase was authorized. did not, its purchase was 
unauthorized regardless the price paid. 

The defendants argue that taking over the securities the 
market price—and since there claim inadequacy prices 
will assumed, without proof, that the price was paid the 
basis prevailing market prices—the trust company did all that 
could done with respect conducting private sale and buying 
thereat, pursuant the terms the contract. their brief 
the defendants pose the question: what method can the parties 
effectuate private sale which the pledgee shall the purchaser 
“other than the pledgee taking the property, making appro- 
priate book entries show the transfer and assumption owner- 
ship himself, and giving the appropriate credit upon the indebt- 
edness for the fair value the securities thus taken over?” They 
naively ask: “What more could one want?” then proceed 
answer their questions saying that “Doubtless the pledgee could 
stage mock performance give the appearance physical ac- 
tivity. The bank’s officers might street corner and issue 
proclamation themselves that they were buying the pledged 
property; they might transport the physical securities from the 
bank the street corner and then back the bank and they might 
take cash from the bank’s till pay the proceeds sale, put the 
cash back the till and give the pledgor credit for the amount 
the proceeds.” they say, “perhaps the utmost that one 
could towards conducting private sale and buying property 
which already his possession.” 

The defendants overlook entirely the spirit and purpose the 
provision the contract authorizing the trust company, without 
notice, sell private sale and become the 
have pointed out above, the primary object this provision 
insure sale, ordinary sale, one which the securities will 
exposed for sale, which there shall competitive bidding, and 
which the highest bidder, whether the pledgee stranger, 
shall become the purchaser—all with the end view realizing 
much possible the That the common-sense 
construction this provision. That the duty which the pledgee, 
reason his trust relationship, owes the pledgor. the 
only manner which the pledgor can assured that the highest 
price obtainable has, fact, been obtained. When the defendants 
ask: “What more could one want?” the answer simple: One would 
want such private sale. And when the defendants ask: “By what 
method can such sale accomplished?” the answer equally 
simple: notifying fair number persons known believed 
interested the purchase the collateral submit written 
bids within certain time, make oral bids specified time 
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and place, have the pledgee—the trust company—submit its own 
bid, and then permit the highest bidder, matter who may 
be, become the purchaser, and reject all other bids. course, 
this method not exclusive. Any equitable method, that is, one 
which permits competition and which exhausts the possibility ob- 
taining price better than the one finally accepted, would not 
objectionable. fallacy for the defendants assume that 
such sale conducted good faith there will bidders except 
the pledgee. conceivable, course, that some cases there 
may other bidders. But the pledgee, its arbitrary conduct, 
has right foreclose advance the possibility other bids, 
particularly since under the contract the pledgee trustee is, 
good faith, bound realize much possible the collateral. 

Only this, some similar manner (Peschke Wright, 
154, 157, 156 773), where private sale held 
the true sense the word—where competitive bidding invited 
and unrestricted—may the trust company become the purchaser. 
For the “private sale spoken the contract, and which was 
within the intention the parties, was clearly private sale, 
made the ordinary way.” Milliken Dehon, 364, 
369. The manner which the trust company conducted this “pri- 
vate sale” was extraordinary and unusual. The trust company 
advance eliminated all negotiation and competition with third 
parties. made the sale secret transaction between itself and 
its nominees. rendered impossible secure any other bid 
better price. Even private sale, when conducted the ordinary 
manner, “must fair and open” order valid. 
Dehon, 364, 376. The incidental fact that the trust 
company may actually have paid the market price cannot save the 
transaction from condemnation bring within the purview 
the contract. 

The defendants also take the position that the manner which 
the trust company acquired the collateral “was the customary and 
usual way pledgee consummating private sale collateral 
and that contrary holding would overrule the estab- 
lished practice banks and financial institutions. This may true 
when the pledgee acquires the collateral under form note which 
expressly authorizes the pledgee retain the collateral fair 
value the market value appraised value, and apply 
the proceeds the loan. But seriously doubt whether that the 
practice where such provision absent from the note, 
from the note suit. banks and financial institutions have been 
resorting this practice under note such the one suit, the 
practice clearly unauthorized. any event, irrespective what 
the practice may be, custom and usage may not invoked “in con- 
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tradiction the fair and legal import the contract.” Wheeler 
Newbould, 392, 401, 402; Allen Dykers, Hill 593, 
597. Here the fair legal import the contract does not justify 
the trust company conducting private sale the manner 
which attempted conduct it, that is, book entries; and this 
court averse sanctioning such loose and unwarranted practice. 

course, may argued that the meaning the contract 
note ambiguous. have already pointed out, think the 
meaning clear. The pledgor has waived almost every common- 
law right—the right have the sale conducted publicly, the right 
receive due notice the sale, and the right have the pledgee 
refrain from becoming the purchaser—but has not waived the 
right have the collateral sold sale the highest bidder. 
now construe this one right which the pledgor reserved the 
manner which the defendants contend should construed 
would emasculate completely and would, already stated, place 
the pledgor the mercy the trust company. The trust com- 
pany could then secretly select any time favorable and pay 
any price which deemed fair, and the pledgor would have 
redress. For instance, could, without notice any one, transfer 
purport sell securities itself rising market and 
price far below their intrinsic worth. such case the fact that 
the trust company might credit the pledgor with the value the 
securities the market price prevailing the time the transfer 
would not cure the wrong compensate plaintiff for the loss thus 
sustained. Moreover, after such transfer sale the trust com- 
pany could credit the pledgor with their value based the market 
price prevailing any date might select, depending whether 
the securities subsequently depreciated appreciated value. 
other words, the trust company pledgee would have within 
its power appropriate the pledge itself effect forfeiture 
and deprive the pledgor the right redemption. The grant 
such power the pledgee was always abhorrent the common 
law and was denounced and proscribed it. Story Bailments 
(3d Ed.) 345; Denis Pledge, 299, 302; Vickers Batter- 
shall, Hun 496, 314 (2d Dept.). The power sell, 
whether private public sale, should not construed man- 
ner which permits the pledgee sell secretly one not the 
highest bidder, for would contrary the general rule 
that the sale must fair and open. Dykers Allen, Hill 497, 
499, Am. Dec. 87; Wheeler Newbould, 392, 400; 
Milliken Dehon, 364, 376. 

may not said this motion dismiss that the trust com- 
pany took advantage the pledgor abused its power, and 
not say so, merely mention these possibilities order indicate 
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the dangers which inhere the construction urged the defend- 
ants and the improbability that the pledgor ever understood that 
the note gave the trust company any such right. 

Therefore, even assumed that there some ambiguity 
the note, cannot construed give the trust company the 
right which arrogated itself, namely, effect sale without 
notice mere book entries. 


Sale Forged Stock Certificate Bank 


unknown person secured certificate stock standing 
the plaintiff’s name, forged the plaintiff’s signature 
assignment the back the certificate and pledged with 
the defendant bank security for loan. The loan was not 
paid maturity and the bank sold the certificate. was 


held that the bank was liable the plaintiff the sum 


$740, the value the certificate, spite the fact that the 
bank acted entirely good faith and without any knowledge 
that the assignment was forgery. Angus Cincinnati 
Morris Plan Bank, Court Appeals Ohio, Hamilton 
County, Rep. (2d) 1019. 

the opinion the court makes the observation that 
would not seem difficult, proper means identification 
were used, for bank protect itself from losses this 
character. The following paragraphs are quoted from the 
court’s opinion: 


alleged (plaintiff) that the appellee was the owner 
certain certificate stock Swift Co.; that some unknown person 
forged appellee’s signature assignment such certificate, 
pledged the same with appellant (bank) secure the repayment 
loan; that such loan was not paid maturity; and that appellant 
certifying the genuineness the indorsement upon such certificate 
appellee’s signature, indorsing thereon “signature guaranteed,” 
sold and transferred the same Cost Flagg, and that Swift Co. 
transferred the stock represented such certificate upon its books 
person other than the appellee. 

further alleged that appellant unlawfully converted the cer- 
tificate and the proceeds the sale its own use the appellee’s 
damage the sum $740. 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) 
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The defense was general denial, although each allegation the 
amended bill particulars was specifically denied. 

The evidence supported the conclusion the trial court that the 
certificate was stolen, unindorsed, from the appellee, hypothecated 
with the appellant, sold upon the order the borrower, and 
that the proceeds the stock, less the amount the loan, were 
paid the borrower, who impersonated the appellee the owner 
the stock, whose name the certificate was made out. 

Under the Uniform Stock Transfer Act, title stock can 
transferred only one two ways. indorsement the 
independent instrument, accomplishing the same effect. Section 
8673-1, General Code. 

The forgery the name the certificate holder ineffective 
transfer title the stock. Good faith, defined section 8673-22, 
General Code, will not protect one who disposes the certificate, 
when the same separate instrument transfer has not been 
indorsed signed the certificate holder, one who exercises 
dominion over certificate stock, sells it, and disposes the 
proceeds must held guilty conversion the certificate 
and the stock represented thereby. The fact that the certificate 
holder still the true owner and proper action may compel the 
corporation reinstate him upon the books cannot asserted 
defense against the right the owner acquiesce the sale and 
demand the proceeds thereof. any event, such rule were fol- 
lowed, would merely result circuity action, for the corpora- 
tion would have the right proceed against the intermediate vendor 
upon his warranty. 

The ordinary rules common law applying conversion 
chattel property apply. 

our conclusion, therefore, that appellant, although acting 
good faith, must respond for its unwarranted exercise control over 
the property the appellee. 

passing, however, would not seem difficult proper means 
identification were used for bank protect itself against the 
machinations forger and thief. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


INVESTMENT TRUST FUNDS CITY 
CHAMBERLAIN 


Mills Bluestein, New York Court Appeals, Rep. (2d) 944 


Money belonging minor was turned over the City Cham- 
berlain with direction from the probate court that the fund 
invested ‘‘in guaranteed mortgage guaranteed mortgage cer- 
other similar The Chamberlain invested the 
fund guaranteed mortgage certificate issued mortgage 
company, subject the supervision the insurance department. 
The certificate, however, was not legal investment for trust funds 
New York (although bore that effect upon its 
face), because appeared that the mortgaged property was not 
worth fifty per cent. more than the amount the mortgage. The 
investment decreased value. was held that the minor was not 
entitled recover from the Chamberlain the entire amount the 
investment, appearing that the Chamberlain was not negligent 
relying the representation the mortgage company that the 
investment was legal for trustees. 


Proceeding William Mills, infant, Martha Mills, his 
guardian litem, petitioner, against Jeanette Blucstein and Adolph 
Berle, Jr., Chamberlain the City New York. From or- 
der the Appellate Division, Second Department (250 App. Div. 
440, 294 186), unanimously affirming order the Supreme 
Court, Kings County, Adolph Berle, Jr., Chamberlain the 
City New York, appeals, and the Appellate Division certifies the 
following question: ‘‘Is the respondent entitled receive from the 
present Chamberlain, cash, the sum $991.54 together with in- 
terest, and less the Chamberlain’s legal fees and 
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Orders reversed, application dismissed, and question answered 
the negative. 

Paul Windels, Corp. Counsel, New York City (Paxton Blair and 
William Gaud, Jr., both New York City, counsel), for appel- 
lant. 

Copal Mintz and Hyman Korn, both New York City, for Charles 
Buckley, amicus 
William Plean, Brooklyn, for respondent. 


LEHMAN, J.—In February, 1929, order was entered 
action recover damages for personal injuries the Supreme Court 
Kings county, which required the defendant the action deposit 
the sum $1,000 ‘‘with the City Chamberlain the City New 
York the credit the infant plaintiff William Mills there remain 
deposit until said infant shall have attained the age twenty-one 
years, until the further order the Court the premises, and said 
City Chamberlain hereby further authorized and directed invest 
the said money deposited with him the credit said infant plain- 
tiff, guaranteed mortgage guaranteed mortgage certificate 
other similar securities, the net income therefrom held for the 
account and benefit said infant plaintiff.’’ 

Pursuant that order the city chamberlain invested $980 the 
amount deposited guaranteed mortgage certificate. The cer- 
tificate represented undivided interest bond and mortgage for 
$72,500 premises Flushing, New York City. The certificate 
issued the State Title Mortgage Company, corporation subject 
the supervision the Insurance Department the State New 
York. The certificate among other things provides: ‘‘The Company 
guarantees the payment said principal and interest,’’ and capital 
letters states that: ‘‘At the date hereof, the share this bond and 
mortgage constitutes legal investment for trust funds under the 
laws the state New York.’’ mortgage certificate fact 
legal investment for trust funds under the laws the state New 
York only where the bond and mortgage ‘‘on unincumbered real 
property this state worth fifty per centum more than the amount 
loaned Decedent Estate Law (Consol. Laws, 13), 111. 
The city chamberlain made independent investigation determine 
whether the mortgage premises were unencumbered and worth per 
more than the amount loaned. relied upon the guaranty 
the company and its assurance that the certificate constituted 
legal investment for trust funds. 

1935, when the infant plaintiff the action for damages, 
whose credit the moneys had been deposited with the city chamberlain 
attained the age twenty-one years, demand was made the city 
office for payment the moneys deposited. The guar- 
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anteed mortgage certificate which the infant’s money was invested 
was past due. The superintendent insurance, under order the 
court, liquidating the business the guarantor. offer deliver 
the mortgage investment the plaintiff the action for damages was 
refused the plaintiff. Upon his petition, the city chamberlain has 
been directed pay the petitioner cash the money deposited 
his credit less the legal fees and disbursements the chamberlain. 

Moneys paid into court are subject the direction the court. 
court may direct that money paid into that court any action 
proceeding brought therein may, after having been deposited 
with the county treasurer city chamberlain, paid out, transferred, 
invested reinvested any manner form that appears best 
for the interests the owners thereof.’’ Civil Practice Act, 136. 
Such directions have, this case, been embodied order the 
court provided that section. investment such money made 
thereafter, not accordance with these directions, would unauthor- 
ized and illegal; and the owner the money would entitled dis- 
avow the illegal investment and insist upon payment him the 
moneys paid into court for his benefit. Matter Schmidt Chamber- 
lain City New York, 266 225, 194 685. the in- 
stant case there has been violation the letter the order the 
The direction the court invest ‘‘guaranteed mortgage 
guaranteed mortgage certificate other similar securities’’ placed 
upon the city chamberlain the duty invest the money deposited 
court with him and confined his choice investment the class 
securities specified the order. Some scope for choice within that 
class was, however, left, even though the choice was thus restricted, 
and the order does not sanction any dereliction duty imposed 
law making such choice. 

custodian the moneys paid into court, the city chamberlain 
is, all times, under duty exercise, least the same care and 
prudence which reasonably careful man would exercise the manage- 
ment his own affairs. That the test which must applied when 
any act done him challenged and charged with dereliction 
duty. His responsibility is, has been said, similar that 
trustee whom the custody and investment trust funds have been 
confided. Chesterman Eyland, 398; County Tompkins 
543, 1132. this the petitioner charges that the city 
chamberlain acted negligently and wrongfully accepting without 
independent examination the assurance the guarantor that, 
February 25, 1929, the date when the investment was made, the bond 
and mortgage was legal investment for trust funds. search the 
title the mortgaged premises would have disclosed that that date 
the second half the taxes for 1928 were unpaid and that the prem- 
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ises were encumbered outstanding tax lien for $614.72. These 
taxes were paid and the tax lien was canceled before the end 1929. 
The value the premises was, not disputed, least $94,000, and 
the courts below have held that the temporary incumbrance upon the 
mortgaged premises was relatively too unimportant render the in- 
vestment improper. The courts below have, however, also found that 
the bond and mortgage was not legal investment because that date 
the mortgaged property was worth only $94,200, which less than 
per centum more than the amount loaned thereon.’’ Based upon 
that finding, the courts below have concluded that the plaintiff en- 
titled disavow the investment and demand payment the moneys 
belonging him. 

assume that the mortgaged property was fact worth only 
$94,200 and that competent appraiser would not have valued 
per centum more than the amount loaned thereon, $109,000. Even 
then, the question remains whether the chamberlain was under any 
duty make independent search title independent appraisal 
value. Even trustee not charged with moneys invested 
him good faith securities which not fully meet the standard 
prescribed the statute for investment trust funds where failure 
discover the defect not due negligence other fault the 
trustee. 

said that here the custodian, acting upon the assurance 
the guarantor, exercised care himself. trustee custodian 
with duties analogous trustee may not delegate another exer- 
cise discretion which part his own duty; but reliance upon the 
assurance the guarantor was not disregard delegation duty 
the chamberlain. The city chamberlain could hardly expected 
search the title appraise the value every parcel real estate 
subject mortgage which court funds are invested. 
person would physical impossibility, and has staff deputies 
who can his place. All that can required him make 
such investigation and obtain such information would under the 
seem sufficient reasonably prudent investor. Since 
the city chamberlain could not person investigate the title value 
the mortgaged premises, action based upon report assurance 
another not delegation duties powers. indeed the only 
way which his powers could intelligently exercised, and reliance 
upon such assurance report not negligence comes from 
upon which reliance would placed man prudence. 

The assurance here came from the guarantor. The company was 
subject the supervision the Insurance Department and all the 
statutes, rules, and regulations intended for the protection those 
who relied upon the guaranty assurance such corporation. The 
was good standing. was permitted the Department 
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Insurance sell guaranteed cestificates investors with the repre- 
sentation that they were legal investment for trust funds. investor 
might reasonably assume that such representation was made good 
faith and after proper investigation. Indeed, the purpose the repre- 
sentation was induce investors act upon it. Loss caused error 
valuation the mortgaged premises would fall upon the guarantor 
under its guaranty. 

1929, time when the solvency and stability the guarantor 
was not challenged, the city chamberlain was not negligent derelict 
duty relying upon representation made the guarantor, with 
the sanction the Insurance Department, for the purpose inducing 
such reliance trustees. cannot said that prudence then dic- 
tated that the representation assurance should fortified title 
search and appraisal from another source. The moneys the peti- 
tioner were invested the guaranteed mortgage certificate author- 
ized the order the court and the loss due the undisclosed de- 
fect the investment and the insolvency the guarantor must 
borne the petitioner for whose benefit the investment was made. 

Since find that there evidence negligence wrong 
the city chamberlain who made the investment, not consider the 
question whether the order appealed from would have been proper 
remedy there had been such wrong. 

The orders should reversed and the application dismissed, with- 
out costs. The question certified should answered the negative. 


RIPPEY, (dissenting.)—I cannot agree with the result about 
announced this case. Judge Lehman points out, the fact that 
the order the court limited the city chamberlain investment 
mortgage guaranteed mortgage certificate other 
similar securities’’ did not relieve him from liability for ‘‘any derelic- 
tion duty imposed law making such any ordinary 
ease, comply with the duty imposed him law, the least that 
could have done was exercise such and prudence which 
reasonably prudent man would exercise the management his own 
under the same similar circumstances. hard con- 
ceive reasonably prudent man the management his own 
affairs blindly accepting the representation seller securities 
their character and quality without inquiry investigation any 
kind. Much less could man act where responsible for the 
investment other people’s money and expect relieved from 
liability for loss the event that the statement relied upon should 
prove false. 

this case, think the measure care required was higher than 
has been stated. The circumstance was present that the money invested 
was that infant, the protection whose interests has always been 
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the subject special care and solicitude. The court order the 
kind investment made did not compel the chamberlain make 
the particular investment all hazards. was only permissive and 
could used shield against attack for loss only the event that 
the chamberlain should satisfied that the permissive investment was 
proper after had exercised the care required him. 
made investigation whatever the character and quality the 
investment. Inquiry investigation might have indicated one exer- 
cising ordinary prudence that securities other than ‘‘guaranteed mort- 
gage certificate’’ but similar character would have indicated greater 
safety. Inquiry investigation might have indicated that some other 
kind investment would preferable, and the end that in- 
vestment offering greater safety might made the court order would 
doubtless have been modified meet the chamberlain’s 
tions. The chamberlain may not have been required make in- 
dependent search appraisal the underlying security. could 
least have required the seller exhibit whatever evidences title 
and value had. Furthermore, the intention the Legislature ‘‘to 
hold officials and the municipality strict responsibility for funds, 
intrusted their custody, infants and other wards the 
clear. Banks Jacoby Sons, Inc., 246 App. Div. 841, 285 
144, 145. has established the rule strict responsibility (Laws 
1927, 185), and have the courts. See opinion below, 250 App. 
Div. 440, 294 186 (March 19, 1937), for collection au- 
thorities. 

know rule heretofore established any jurisdiction which 
absolves fiduciary from liability for loss where, this case, 
makes investment funds intrusted his care without personally 
exercising the slightest diligence determine its character, quality and 
safety. 

think the decision the lower courts was correct and that the 
order appealed from should affirmed, with costs. 


JOINT CERTIFICATE DEPOSIT 


Lindner Boyden Bank Wardrop, Appellate Court Illinois, 
Second District, Rep. (2d) 144 


Wardrop deposited $750 the defendant bank, taking cer- 
tificate deposit, payable the order either himself Nash. 
Nash knew nothing the certificate until after Wardrop’s death 
when was found his lockbox. was held that this did not 
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create joint tenancy, with the right survivorship, entitling 
Nash the certificate and that the certificate belonged Wardrop’s 
estate. 


Interpleader suit the Lindner Boyden Bank against Lyle War- 
drop, administrator the Estate William Wardrop, deceased, and 
Bertha Nash. From decree favor the administrator, Bertha 
Nash appeals. 

Affirmed. 

James Cummings, Kewanee, for appellant. 

Leo Baird, Galesburg, and Rennick, Buda, for 
appellee. 


HUFFMAN, Wardrop was resident Bureau 


County, Ill. July 12, 1935, deposited appellee bank $750, 


for which the bank executed and delivered him its 
deposit words and figures follows: 


Certificate Deposit 
Not Subject Check 
Boyden Bank No. 
July 12, 1935. $750.00 
William Wardrop Bertha Nash has deposited this Bank 
Seven Hundred Fifty and no/100 Dollars payable the order 
Either them the return this Certificate properly 
endorsed with interest the rate per cent. per annum 
from June 21st, 1935, for full calendar months left One Year. 
interest after one year. Subject sixty days notice 
withdrawal the option the Bank. 
Akin, 
Cashier.”’ 


William Wardrop took possession said certificate and placed same 
his lockbox the bank, where remained until his death. died 
intestate November 23, 1935. Lyle Wardrop was appointed and 
qualified administrator the estate said deceased. Upon opening 
the lockbox the deceased, the above certificate was found among 
other valuable papers belonging the deceased. Upon discovery 
the certificate, the administrator claimed ownership thereof behalf 
the estate, and appellant, Bertha Nash, claimed ownership thereof. 
The bank filed its interpleader making the claimants defendants thereto. 
Defendants filed answer and the cause was heard the court. Decree 
was entered favor the administrator, and Bertha Nash has prose- 
cuted this appeal. 

Appellant claims knowledge the certificate nor any considera- 
tion therefor, and admits she has knowledge the bank records 
concerning same. However, she urges that said records show that 
the deceased signed document whereby authorized the bank 
pay the sum the certificate himself appellant, ‘‘or the survivor 
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them,’’ that such event she entitled the whole said amount; 
but, deceased did not sign any such document authorizing the 
bank pay the money the survivor, then she entitled one-half 
the amount due thereon. This the position appellant with re- 
spect her answer. However, her argument stated that ‘‘there 
nothing considered this court, except whether not the law 
the state Illinois gives appellant the undivided one-half interest 
the certificate deposit This statement doubt 
prompted the fact that the bank records failed show any writing 
any kind with reference the certificate, except the certificate itself. 

will found that the facts this case differ many respects 
from those existing the cases referred appellant. The certifi- 
this does not provide for the right survivorship the 
fund the case Erwin Felter, 283 Ill. 36, 119 926, 
1918E, 776. Neither does comply with section chapter 76, Smith- 
Hurd Stats., Joint Rights and Obligations, which section ex- 
pressly reserves the right survivorship personal property jointly 
owned, where, will other instrument writing, intention 
expressed create joint tenancy such property with the right 
survivorship, such the case Illinois Trust Savings Bank 
310 185, 141 546. 


Whatever subject individual dominion virtue the law 
sole ownership likewise susceptible being made subject such 
joint dominion results from the law joint ownership, subject 
statutory limitations. One seeking create joint tenancy deposit 
may so, but must remembered that joint tenancies are not 
favored, and, while they may exist personal property, they must 
apt and explicit terms. The money question originally 
belonged the decedent. The owner money can part with only 
entitled thereto, the property must have passed somehow from the 
decedent her. There claim here valuable consideration for 
the transfer. This leaves the title the survivor rest upon gift, 
trust, bequest. The bequest cannot considered because not 
claimed that the transfer the requisite form constitute valid 
bequest. There thus remain two grounds upon which the right the 
survivor the fund must based, gift trust, and, unless the sur- 
vivor can show title one these ways, her claim must fall. 


The intention the owner money depositing joint ac- 
count question fact, where there evidence the intention. 
many cases such the present one, there such evidence, and 
then becomes necessary determine the rights the survivor, from 
the deposit the form made. The rule sustained majority 
cases, under circumstances similar those existing herein, that the 
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mere fact that money deposited the account the owner ‘‘and’’ 
another, the owner another, does not show gift nor carry 
with the right survivorship the fund. this case appellant 
knew nothing about the certificate deposit, exercised control over 
the same, nor was delivered the deceased any third person 
hold. was retained the deceased his lockbox the bank, 
which box other person had access. The difference between gift 
and voluntary trust is, that the case gift the thing itself passes 
the donee, while the case trust, the actual, beneficial, 
equitable title passes the cestui que trust, while the legal title 
transferred third person, retained the person creating 
hold for the purposes the trust. Possession and control such 
remain with the trustee, but gift the equitable beneficial title 
must complete and effectual the case trust, the gift 
the thing itself gift inter vivos. seems evident that, unless 
the owner intended create joint tenancy joint deposit with 
the right survivorship, divested himself all beneficial interest 
therein, the requirements delivery case gift personal 
property are not met. 

gift divests the donor title and requires renunciation claim 
and interest the subject the gift. this case the certificate 
deposit was retained the depositor, whom the money belonged. 
was kept his lockbox the bank, which box other person 
had access. Never any time did surrender the possession the 
certificate another. Nothing was said him the cashier the 
bank regarding his intentions the time purchased the certificate. 
Therefore there evidence intention, and there such 
divesting dominion the money constitute gift appellee, 
survivor. 

This case does not present situation where the parties had joint 
bank account over which they exercised joint control, drawing checks 
thereon will, and making deposits from time time. But this case 
property that admittedly belonged one person being claimed an- 
other who does not pretend have parted with any valuable considera- 
tion therefor. has been said this state that, where the owner money 
purchases certificate deposit payable another, and the depositor 
retains the same his possession, title such fund will not pass 
the third person gift, the absence any declaration trust 
facts going show the vesting title. Telford Patton, 144 611, 
624, 625, 1119. This doctrine has been reaffirmed Erwin 
Felter, supra, 283 Ill. 36, pages and 40, 119 926, 
1918E, 776, and Reder Reder, 312 209, 212, 143 418. 

The certificate herein does not provide for payment the fund 
the survivor Erwin Felter, supra, nor was any compliance made 
with the statute the case Illinois Trust Savings Bank 
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supra. The appellant has failed establish gift, and there 
evidence support the existence trust. The decree the trial 
court therefore affirmed. 

Decree affirmed. 


SET-OFF SAVINGS TRUST DEPOSIT 
AGAINST LIABILITY INDORSER 


Kardon Willing, United States District Court, Pennsylvania, 
Fed. Supp. 471 


One who deposits money his name trust for another may 
not set-off the deposit against his liability indorser notes held 
the bank upon the closing the bank, where has done noth- 
ing prior the closing the bank indicate intention re- 
voke the trust. Upon opening the trust deposit, the beneficiary takes 
beneficial interest the deposit and the rule that depositor 
may set off only his own deposit claim and not that any other 
person. 


deposit one person his own money his name trustee 
for another, the depositor retaining the passbook and control over 
the deposit, creates tentative trust favor the named bene- 
ficiary, which the depositor may revoke any time until the de- 
positor dies completes the gift during his lifetime some affirma- 
tive act declaration such the delivery the passbook notice 
the beneficiary. cannot revoke the trust for the purposes 
set-off against the bank, after the bank has closed. this case the 
trust deposit, the time the closing the bank, amounted 
more than $11,000. The beneficiary was the minor son the de- 
positor. When the bank closed, the depositor was liable the bank 
notes other persons held the bank, aggregating $7,600, 
which had indorsed. The depositor, however, did not attempt 
right set-off until some time after the bank had closed. 
was held that was not entitled the set-off. 


Suit equity Morris Kardon against Joseph Willing, receiver 
the Sixth National Bank Philadelphia, compel allowance 
set-off. 

Decree entered dismissing bill. 

Simon Pearl and Henry Arronson, both Philadelphia, Pa., for 
plaintiff. 

Samuel Kratzok, Philadelphia, Pa., for defendant. 

MARIS, J.—This bill equity brought against the receiver 
insolvent national bank compel the allowance set-off. From 
the evidence make the following special findings fact: 
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The Sixth National Bank Philadelphia, national banking asso- 
ciation (hereinafter called the Bank), February 28, 1933, 3.30 
o’clock m., suspended ordinary banking operations and never there- 
after resumed business normal course. March 14, 1933, the 
Comptroller the Currency appointed Norman Ives conservator 
the Bank, and September 29, 1934, the Comptroller appointed 
Leonard Botfield receiver. Upon his death Joseph Willing, 
the defendant, was appointed receiver July 1936. 

February 16, 1928, plaintiff opened savings fund account No. 
13,982 the Bank. the signature card the account was described 
‘‘Robert Kardon, Kardon and the passbook 
Kardon, trust for Robert Robert Kardon the 
minor son the plaintiff. 

When opened this account, plaintiff deposited therein the sum 
$7,179 his own money and thereafter deposited additional sums 
from his own funds. Under the rules the bank plaintiff alone was 
entitled make withdrawals from the account. His intention open- 
ing the account was create tentative revocable trust favor 
his son, reserving full power any time withdraw funds from the 
trust for his own purposes. From the time the opening the ac- 
count until the closing the Bank, exercised complete control over 
the account, retaining the passbook his possession and withdrawing 
from time time numerous sums money which devoted his 
own purposes. 

the time the closing the Bank, the balance deposit this 
savings account was $11,268.75. the same time the plaintiff had 
balance checking account the Bank his own individual name 
amounting $895.39. 

the time the closing the Bank, plaintiff was indebted 
the sum $7,603.20 reason his indorsement various notes 
held the Bank and drawn various persons the dates and 
the amounts appearing the schedule annexed the bill complaint. 

The makers certain the said notes aggregating $7,238.20 were 
and are financially embarrassed and unable pay and discharge their 
indebtedness, and plaintiff, called upon pay said notes reason 
his indorsement, will not have any recourse against the makers. 

The plaintiff made demand for the set-off the said savings 
account against his indebtedness indorser until some time after the 
closing the Bank. 

Plaintiff seeks this case compel the defendant receiver set 
off sufficient amount the balance the savings account which 
opened trustee for his son against the notes upon which liable 
indorser satisfy those notes full. His right this relief 
bases upon the fact, alleges, that the savings account question 
was his own individual property and not trust fund for his son. This, 
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however, strongly denied the defendant. The underlying ques- 
tion the case thus arises. 

set off the amount his deposit against his liability indorser upon 
note held the bank, provided the maker the note insolvent. 
equally well settled that only his own deposit claim which 
may thus set off, and not that any other person. every case 
the question is: Whose money claim proposed used set- 
off? Gordon, Secretary Banking, Union Trust Co., 308 Pa. 493, 
162 293. This question determined the moment in- 
the bank the state things then existing, not any 
conditions thereafter arising any subsequent action taken 
any party. First National Bank Indianola, Iowa, Malone (C. 
Ed. 229, 999. For this purpose the Bank deemed, 
the absence evidence the contrary, have become insolvent 
the day ceased make payments regular course and closed never 
reopen. Willing Argosy Building Loan Ass’n (D. C.) 
Supp. 353. The question here determined thus narrowed 
this: Was the savings account balance $11,268.75 February 28, 
1933, the individual property the plaintiff, did constitute 
trust fund which his son Robert Kardon was 

well settled that deposit one person his own money, 
his own name trustee for another, standing alone, establishes tenta- 
tive trust which revocable will until the depositor dies com- 
pletes the gift his lifetime some unequivocal act declaration, 
such delivery the passbook notice the beneficiary. Matter 
900; Estate, 313 Pa. 424, 169 106. The rule thus 
stated the Restatement the Law Trusts, 58: ‘‘Where person 
makes deposit savings account bank his own name 
trustee for another person intending reserve power withdraw 
the whole any part the deposit any time during his lifetime 
and use his own whatever may withdraw, otherwise revoke 
the trust, the intended trust enforceable the beneficiary upon the 
death the depositor any part remaining deposit his death 
has not revoked the 

Such trust valid trust, although revocable, and order 
terminate the depositor must withdraw the money some other 
act declaration decisively show his intention revoke. may 
doubtless also revoked the instance the depositor’s creditors, 
but until thus revoked either the depositor his remains 
and the beneficiary retains his beneficial interest therein. 

true that has been held that depositor may offer evidence 
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show that was not his intention, making such deposit, 
create even tentative trust. fact, such evidence was offered the 
plaintiff here. His evidence was not convincing, however, and 
satisfied that when opened the savings account here question, 
intended create revocable trust favor his son. other words, 
while intended reserve the right any time withdraw all 
any part the deposit for his own purposes, also intended that the 
balance remaining the account should and remain impressed with 
trust favor his son until withdrawal some other positive 
act declaration evidenced his intention terminating his son’s 
interest. this were not so, his use his son’s name was utterly 
meaningless. the time the bank closed, however, had neither 
withdrawn nor any other manner evidenced his intention ex- 
tinguish his son’s interest the balance $11,268.75. necessarily 
follows that February 28, 1933, this balance was impressed with 
trust favor his son Robert Kardon. was, therefore, not the 
plaintiff’s money that time, and consequently was not available 
him set-off against his indebtedness. 

may admitted, plaintiff argues, that his action claiming 
set-off amounted revocation the trust. His demand for this 
action, however, was not made until some time after the closing the 
Bank. Consequently can have bearing the question before us. 
That question, have shown, must determined the status the 
moment closing. that moment there had been revocation. 
Furthermore, must borne mind that set-off this character 
only allowed where special equity exists and where the equity 
third persons will not prejudiced. Gray School Dist. Borough 
Brownsville (C. A.) (2d) 141; First Nat. Bank Indian- 
ola, Malone, supra. Hence the rights all other depositors 
the Bank must considered. would obviously inequitable 
them permit the plaintiff, who while the Bank was open set 
tentative trust favor his son, now assert that such trust did 
not exist. would equally inequitable permit him retroactively 
change the status the savings account after their rights had at- 
tached. Prior the closing the Bank, plaintiff evidently desired, 
for reasons deemed sufficient, keep the savings fund balance 
trust for his son least until needed use the money. This was 
his voluntary act, and speaks more loudly than volumes 
testimony given after the Bank closed when became very much 
his interest claim ownership the fund. therefore, place little 
eredence the testimony the plaintiff his intention. 

The evidence indicated that number the notes upon which the 
plaintiff was indorser had been renewed after the closing the Bank 
agreement with the receiver. The latter raised question the 
plaintiff’s right set-off view the fact that the notes held when 
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the Bank closed have been superseded these renewals. the view 
have taken the case, however, this question need not considered. 

opening the savings account question, plaintiff created tenta- 
tive trust, which had power revoke whole part any 
time withdrawal the funds otherwise; but long the trust 
remained unrevoked the balance the account was subject thereto, 
and Robert Kardon therefore had interest therein. 

Robert Kardon had interest cestui que trust the balance 
$11,268.75 the savings account the time the Bank closed. 

The right set-off must determined the state things -exist- 
ing the moment insolvency the bank, not conditions there- 
after arising any subsequent action taken any party. 

The plaintiff not entitled set off the balance said savings 
account against his indebtedness the Bank. 

The bill should dismissed. 

dismissing the bill may entered. 


UNFAIR COMPETITION THE PERSONAL 
LOAN BUSINESS 


Personal Finance Co. Lincoln Personal Loan Service, Supreme 
Court Nebraska, 275 Rep. 324 


Persons the employ the plaintiff, Personal Finance Co., 
left its employ, incorporated the defendant, Personal Loan Serv- 
ice, and set small loan and finance business similar that 
operated the plaintiff and directly across the street from the 
plaintiff. was held that this was intended to, and did, mislead 
the plaintiff into dealing with the defendant under 
the belief that they were dealing with the plaintiff and that the 
plaintiff was entitled injunction against the defendant the 
ground that the defendant’s acts constituted unfair competition. 


Suit the Personal Finance Company Lincoln against the Per- 
sonal Loan Service. From decree denying injunction, plaintiff 
appeals. 

Reversed. 

Woods, Aitken Aitken, Lincoln, for appellant. 

Max Towle, Lincoln, for appellee. 


CHASE, J.—This suit equity, which the plaintiff seeks 
enjoin the defendant from using its corporate name, claiming the 
use thereof constitutes unfair competition. The trial court, its de- 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §111. 
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eree upon the merits, denied the injunction, and the plaintiff presents 
the record here for review. 

The pleadings are involved can only epitomize them. The 
plaintiff asserts that corporation organized under the laws 
the state Delaware, licensed transact the business small 
loan and finance company Nebraska, under the name Personal 
Finance Company, Lincoln, and engaged such business Lin- 
coln; that began business June 15, 1931; that the 6th day 
June, 1935, the defendant was incorporated under the laws the state 
Nebraska carry similar business under the corporate name 
Personal Loan Service; that one Joseph Hynes had been active 
manager plaintiff’s business until the incorporation the defend- 
ant, which time left plaintiff’s employ and organized the defend- 
ant corporation for the purpose carrying finance business, also 
Lincoln, competition with the plaintiff; that the plaintiff’s busi- 
ness had been built because its reputation for honesty and fair 
dealing; that the defendant Hynes, during this period, was its chief 
managing officer; that the plaintiff’s name had thus become valuable 
trade-name; that the said Hynes and his associates knew these facts, 
and for the purpose and with the intention appropriating the good- 
will and trade-name the plaintiff adopted its corporate name and 
advertised such name through newspapers, telephone directories and 
listings; that the defendant adopted the name pursuance pre- 
conceived fraudulent intention deceiving the customers the plain- 
tiff and winning them over the defendant; that customers intending 
contact plaintiff were deceived, misled, and diverted, and induced 
communicate with the defendant, with the result that plaintiff lost 
considerable business through the defendant’s unfair conduct, and 
the defendant thereby became enriched and benefited the damage 
the that the intention the defendant adopting name 
such similarity that the plaintiff was confuse the customers 
the plaintiff and induce them deal with the defendant under the 
belief they were dealing with the plaintiff; that the damages resulting 
from such conduct are not susceptible adequate legal measurement, 
but that they have accrued and will continue accrue the future, 
and plaintiff without adequate remedy law. 

The defendant, after traversing the general allegations the peti- 
tion, admits that incorporated under the name Personal Loan 
Service and doing business such. averts affirmative de- 
fense that the secretary state has issued permit the defendant 
use such trade-name. 

From the evidence appears that the plaintiff began business 
Lincoln 1931, spent approximately $200 month for advertising; 
that made about 1,200 loans every year; that one Joseph Hynes, 
the secretary-treasurer the defendant, was employed the plain- 
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tiff its managing officer June, 1932, and continued such employ- 
ment about three years; that was assisted one Fern Beardsley 
cashier; that 1935 Hynes left the employ the plaintiff volun- 
tarily, and with one Waller organized the defendant company; that 
shortly after the organization the defendant company the cashier, 
Fern Beardsley, voluntarily left the employ the plaintiff and became 
the defendant; that both Mr. Hynes and Miss Beardsley, 
during their employment with plaintiff, made contact with plaintiff’s 
customers its place business the Sharp building Lincoln, 
Nebraska. The defendant’s place business the Federal Secu- 
rities building, immediately across the street from that the plaintiff. 
During the time Hynes was its employ the plaintiff contacted about 
2,600 customers. claimed that about these customers have 
since transferred their business from the plaintiff the defendant. 
Whether this abandonment the plaintiff these customers due 
confusion, business dissatisfaction, otherwise, not disclosed 
the record; neither their identity established. The plaintiff, its 
endeavor establish the charge confusion, proffered witness who 
testified had previously been customer the plaintiff, and had 
some loans with them; that knew Hynes had moved his office the 
Federal Securities building; that such information had been gleaned 
newspaper advertisements. While admitted that was aware 
that Hynes was not then working for plaintiff, was confused, how- 
ever, the nature Hynes’ business; that believed Hynes was 
now engaged the insurance business. There was also offered evi- 
dence letter written man Fairmont, which sought 
procure loan, the envelope having been addressed the plaintiff, 
the inclosed letter addressed the defendant. These were the only 
specific instances which the plaintiff sought prove any particular 
confusion customers. 

The stationery adopted defendant the commencement its 
business bore striking similarity that previously used the plain- 
tiff. 

The question for decision here whether the manner which the 
defendant was conducting its business under its corporate name amounts 
unfair competition. The courts say that unfair competition means 
any conduct trade business whereby one party, deceptive 
means, transacts his business with the public such manner 
leave the public with the impression that they are actually dealing 
with another. The doctrine involves misrepresentation, either express 
implied. Peters Milling Co. International Sugar Feed No. Co. 
(C. A.) 262 336. will noted that invoke this rule some 
deception must practiced upon the public whereby likely 
become misled confused. The effect the defendant’s conduct 
upon the public the gist plaintiff’s right equitable interference. 
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Such deception will not arise from its effect upon particular class. 
the other hand, cannot logically argued that deception 
takes place because the cultured, alert, perceptive are not misled, 
nor should argued that because the untutored indolent, not 
possessing the capacity analyze the energy are 
likely misled. Neither constitutes the true test. The law or- 
dinarily does not recognize extremes, but concerns itself this par- 
ticular with what effect the defendant’s conduct would produce upon 
that vast multitude persons ordinary intelligence, which may in- 
clude both extremes, but not necessarily confined either. Such 
the meaning the word ‘‘public’’ this connection. then can 
said that ordinary persons, dealing with ordinary caution, are likely 
misled, then follows that deception the natural and probable 
result the defendant’s acts. actual probable deception, 
confusion, must shown entitle the plaintiff the protection 
the rule. This usually accomplished showing circumstances 
from which courts might justly conclude that persons are likely 
transact business with one party under the belief they are dealing 
with another. Where there probability deception, there can 
828; Charles Broadway Rouss, Inc. Winchester Co. (C. A.) 300 
706. 

While rival tradesmen may lawfully compete for the patronage 
the public, they have right, either imitating devices, unfair 
means, beguile prospective customers into dealing with them under 
the erroneous belief that they are dealing with their rivals. The right 
protection not based the harmless use particular words, 
name, but upon the likelihood appropriation the competitor’s 
business his injury under mistaken belief. entitle the plain- 
tiff such relief, not necessary prove that deception has ac- 
tually resulted, but sufficient show calculation deceive, and from 
all the facts and circumstances deception and confusion are likely 
arise. Carter Transfer Storage Co. Carter, 106 Neb. 531, 184 
113; Riggs Optical Co. Riggs, 182 Neb. 26, 270 667; 
Atlas Assurance Co. Atlas Ins. Co., 188 Iowa 228, 235, 112 
232, 114 609, (N. 625, 128 Am. St. Rep. 189; 
Weisman Kuschewski, 243 Mich. 228, 219 

Courts are quite unanimous declaring that descriptive terms 
generic words are not susceptible exclusive appropriation any 
one, but may used all the world honestly descriptive 
nondescriptive manner. This rule rests upon the theory that every 
one should have the right properly describe his goods business, 
and should able use all terms necessary appropriate for that 
purpose. has also been said that names made solely 
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generic descriptive terms, ordinarily cannot exclusively appro- 
priated. Amoskeag Mfg. Co. Trainer, 101 51, Ed. 993. 

There seems one well-recognized exception the general rule. 
The courts hold that, even though the words used may descriptive 
generic their nature, their use, either singly combination, 
one person intends avail himself another’s reputation, and 
enabled transact his business that another, may become un- 
lawful. such cases intent calculation accomplish the result 
must established. American Wine Co. Kohlman (C. C.) 158 
830. the case just cited the names plaintiff and defendant 
were identical, and the court held, notwithstanding such identity, the 
plaintiff would not entitled enjoin their use unless established 
specific intent the part the defendant transact its business 
the business the plaintiff. 

Where the plaintiff does not establish reasonable likelihood that 
deception will result reason the name under which the defendant 
transacts business, courts will refuse injunctive relief. Fidelity Bond 
Mortgage Co. Fidelity Bond Mortgage Co. (C. A.) 
(2d) 99. 

Generic words whose primary meaning merely descriptive the 
business which they are applied, are such are common use 
for that purpose, such convey facts applicable with equal truth 
and right others, cannot exclusively appropriated trade- 
name. matter law, one entitled the exclusive use 
the descriptive adjectives the language. Iowa Auto Market 
Auto Market Exchange, 197 Iowa 420, 197 321. 

The law being abhorrent monopolies, courts will not, except 
where unfair competition clearly established, hold that individual 
corporation has acquired such property right the use word, 
combination words, that can exclude all others from the use 
such words combinations, bearing some similarity import but 
dissimilar meaning. 

Complaint made that the trial court found that the permit 
transact business issued the defendant the secretary state op- 
erates the nature res adjudicata. While appears that the trial 
court made such positive finding, agree that such language should 
not have been used. Courts are creatures the judicial department 
government, constituted for the purpose reaching conclusions 
both law and fact all questions justiciable. The judicial depart- 
ment need not recognize finding fact made officer the 
executive department binding upon it. The issuance the permit 
the secretary state was purely ministerial act. The finding 
fact made officer the executive department cannot held 
binding conclusive upon the courts bring within 
the rule res adjudicata. 
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After making novo investigation all the evidence presented 
the record, think the proper inference drawn therefrom 
that the defendant, adopting its and conducting its 
business thereunder, intended mislead and confuse the customers 
the plaintiff, and beguile them into dealing with the defendant un- 
der the belief that they were dealing with the plaintiff; and continued 
confusion likely result from such conduct. not believe 
the conclusions reached the trial court are correct. The case is, 
therefore, reversed. 

Reversed. 


SAVINGS TRUST ACCOUNT NOT ENTITLED 
PREFERENCE 


Moehlenkamp Savings Trust Co. St. Louis, St. Louis Court 
Appeals, Missouri, 108 Rep. (2d) 605 


deposit person savings account her name trustee 
for others general deposit and, upon the failure the bank, will 
not entitled preference payment over other deposits. 
only where the bank made trustee that the deposit will en- 
titled preference. 


The general rule that deposits fiduciaries are regarded 
general deposits determining whether the deposit entitled 
preference the failure the bank, even though the bank has 
knowledge the fact that the funds deposited are trust funds and 
that the depositor fiduciary. 


Proceeding Mary Plackemeier, trustee for Emma Moehlen- 
kamp, and others, have preference adjudged her favor against 
the assets the Savings Trust Company St. Louis, charge 
Moberly, Commissioner Finance, for liquidation. Mary 
Plackemeier died, and thereafter Emma Moehlenkamp and others filed 
amended claim. From judgment allowing the claim common 
general claim, the plaintiffs appeal. 

Affirmed. 

Brownrigg Muldoon and Faris, all St. Louis (Sidney 
McClanahan, St. Louis, counsel), for appellants. 

Igoe, Carroll Keefe and Paul Ochterbeck, all St. Louis, for 
respondent. 


SUTTON, C.—In this action the plaintiffs seek have preference 
adjudged their favor for $2,660.44 against the assets the Savings 
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Trust Company St. Louis, which charge the finance commis- 
sioner for liquidation. 

The action was commenced Mary Plackemeier trustee for 
Emma Moehlenkamp, John Plackemeier, and Mrs. Forbis. her 
original claim filed with the finance commissioner she alleged that there 
was due her trustee from the Savings Trust Company $2,660.44, 
being the balance due savings account, and asked that she 
allowed preference for that amount, ‘‘because the money was held 
Mary Plackemeier trustee for the use and benefit Emma 
Moehlenkamp, John Plackemeier and Mrs. Forbis, after the death 
Mary The claim was subscribed and sworn 
before notary public and was filed with the finance commissioner 
May 1933, and was approved him September 15, 1933. 

Mary Plackemeier died February, 1934. Thereafter, No- 
vember 15, 1934, Emma Moehlenkamp, John Plackemeier, 
and Mrs. Forbis, filed the court amended claim. 
this amended claim plaintiffs allege ‘‘that April 1932, Mary 
Plackemeier deposited The Savings Trust Company St. Louis 
$2,660.44, with instructions that said sum was held said Sav- 
ings Trust Company and not drawn upon but paid upon the 
death Mary Plackemeier Emma Moehlenkamp, John Placke- 
meier and Mrs. Forbis; that said bank accepted said deposit 
the name Mary Plackemeier, trustee for Emma Moehlenkamp, 
John Plackemeier and Mrs. Forbis; that February 21, 1934, 
Mary Plackemeier died, leaving surviving her Emma Moehlenkamp, 
John Plackemeier and Mrs. Forbis, the sole beneficiaries said 
trust created Mary Plackemeier.’’ 

The evidence shows that the Savings Trust Company account upon 
which the claim based was opened April 1932, with deposit 
$2,000 Mary Plackemeier, who made mark the signa- 
ture card and put her fingerprints upon the card. The signature card 
merely shows that the account was opened ‘‘Mary Plackemeier, 
trustee for Emma Moehlenkamp, John Plackemeier and Mrs. 
The evidence also shows that subsequent deposits were made 
and interest credited frequent intervals that the aggregate amount 
the deposits, including interest credited, was $2,660.44 the time the 
trust company was put charge the finance commissioner. 

Mrs. Forbis testified follows: ‘‘I daughter Mary 
Plackemeier. was with Mrs. Plackemeier when this account was 
originally opened. arranging for the opening the account she 
talked Mr. Dowling. She had this money with her. She asked Mr. 
Dowling take the money and ‘put where was safe,’ and after 
her death was pay her children. She stated him that she 
did not expect withdraw the money she was able not to. Mr. 
Dowling said the best way place was the way the card made 
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out, and took her over Mr. Alexander and asked Mr. Alexander 
look after the filling out the card. She made out this account 
and they gave her book showing the deposit her name Mary 
Plackemeier, trustee for Emma Moehlenkamp, John Plackemeier and 
Mrs. Forbis. That the way the book read, and she took that 
book and from time time deposits were made the book. She told 
Mr. Dowling when she went there that she had this money and she 
wanted put the bank and when she died give children. 
told her that was the best way—putting this account, and that 
would held for that purpose, and that would filled out that 
way, and that would get after her death. She never drew any 
the money out, but various times she took her book and had 
with the interest she made her deposits. She never made 
special trip down there have the interest credited. That was done 
when she made her deposits. She wasn’t able down much, but 
she knew about the interest and all being credited there. She was 
told all about 

John Dowling testified follows: ‘‘I remember Mrs. Plackemeier 
came into the bank and opened this account. near can recall 
she wanted open the account with that money, or, use her own 
language, ‘do something with it,’ and suggested that view 
the fact that she was blind that she open savings account with it, 
and that she appoint somebody trustee. told her she could appoint 
member the family. She said that she might not want any the 
money, but she did want some she wouldn’t able get it. told 
her there was only one way get and that was some one acting 
trustee, handling for her, then took her over Mr. Alexander’s 
desk, and Mr. Alexander handled the account from then on. She said 
she wanted retain control she could get she wanted some 
it, but that she didn’t think she would want any it. explained 
her that were opening savings account for her. That what 
suggested her, and Mr. Alexander really finished the work. She 
went his desk then. not recall that made any statement 
her that any one the bank could act trustee anything like that. 
When she first came the bank she told that she had this money, 
and her purpose coming there was leave with the bank 
would safe, and certain members her family when she 

Charles Alexander testified follows: ‘‘I not recall the open- 
ing this account. was apparently opened the savings window. 
see the card written the typewritter and numbered with the 
numbering machine, assume from our general practice there that 
this account was opened our savings window the savings clerk. 
far the opening it, not recall that all. knew the 
people connected with quite well, and waited them when they 
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came different times. Mrs. Forbis was always with Mrs. Placke- 
meier when she came in. They were both together every case.’’ 

The court below gave judgment classifying plaintiffs’ claim 
common general claim not entitled priority payment over other 
general creditors. Plaintiffs appeal. 

this state the rule well established that deposits made 
fiduciaries are usually considered simply general deposits, even 
though the depository has knowledge the funds are trust property and 
the depositor fiduciary. The relationship thereby created between the 
fiduciary and the depository that and debtor, and 
failure the depository repay the deposits the beneficiaris share 
ratably with other creditors and have right priority preference 
over the latter respect the assets the depository. Security 
National Bank Savings Trust Co. Moberly (Mo. Sup.) 101 
(2d) 33, cit. 36. 

such, the presumption obtains that general deposit, and the 
burden him who asserts that special deposit show. 
Security National Bank Savings Trust Co. Moberly (Mo. Sup.) 
101 (2d) 33, cit. 37. 

was formerly the rule that, where deposit, made with bank 
special deposit, afterwards commingled with the general funds 
the bank and used its own, that cannot traced and identi- 
fied, the right the depositor have the amount the deposit out 
the assets the bank was thereby defeated. But this longer 
the rule this state. Whether not the bank fact commingles the 
deposit with its general funds and uses its own not determinative 
the right not the depositor claim the deposit special 
deposit, but the right not the bank commingle and use 
the deposit that determinative. when the deposit made there 
agreement, express implied, that shall not commingled 
with the other assets the bank and used its own, but shall kept 
intact separate deposit for specific purpose, this constitutes 
special deposit, and the fact that the bank without right commingles 
the deposit with its other assets and uses its own, that cannot 
thereafter traced and identified, does not defeat the right the 
depositor have the amount the deposit out the assets the 
bank. Security National Bank Savings Trust Co. Moberly (Mo. 

other words, money deposited bank for special purpose, 
the bank trustee bailee the money if, but only if, the 
understanding the parties that the money deposited not 
used the bank for its own purposes. Security National Bank Sav- 
ings Trust Co. Moberly (Mo. Sup.) 101 (2d) 38. 

The evidence this case, taken whole, shows nothing more nor 
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less than general deposit savings account Mary Plackemeier 
trustee, creating creditor and debtor relation, and not fiduciary 
relation, between her and the trust company. She did not make the 
trust company trustee, but made herself trustee, and such making 
the deposit established credit with the trust company payable her 
during her life her children after her death. The evidence does 
not show any agreement understanding that the deposit should not 
commingled with the other assets the trust company and used 
its own, but well-nigh conclusively shows the contrary. Security Na- 
tional Bank, Savings Trust Co. Moberly (Mo. Sup.) 101 (2d) 
33, cit. 37; Hardin Central Trust Co. (Mo. App.) (2d) 
919, loc. cit. 921; Vandivort Sturdivant Bank (Mo. App.) 
(2d) 484, cit. 487; City Fulton Home Trust Co., 336 Mo. 239, 
(2d) 445; Landwehr Moberly, 338 Mo. 1106, (2d) 
935, loc. cit. 938; Ellington Cantley (Mo. App.) 300 529. 

clear that plaintiffs are not entitled preference, and the 
court below rightly ruled. 

The Commissioner recommends that the judgment the circuit 
court affirmed. 


PER foregoing opinion Sutton, C., adopted 
the opinion the court. 
The judgment the circuit court accordingly affirmed. 


APPLICATION DEPOSIT TRUST FUNDS 
DEPOSITOR’S DEBT 


Greater Pythian Temple Association New York, United States 
District Co., D., New York, Fed. Supp. 762 


bank may apply the funds ‘‘special account’’ the satis- 
faction debt owing the depositor even though the funds 
are held the depositor trust, where appears that the bank 
had knowledge the trust character the funds. The fact that 
the account marked ‘‘special’’ does not, itself, signify that the 
deposit belongs some one other than the depositor held 
the depositor trust. 


this case the deposit consisted check for $1,500 which 
had been delivered fraternal organization tenant security 
for the payment rent under lease. There was conflict the 
testimony whether the words ‘‘for security lease’’ were 
written the check the time was deposited the bank and 


similar decisions see Banking Law Journal Digest (Fourth 
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whether the representative the depositor told the bank teller 
that the deposit represented security lease. 


Bankruptcy proceeding the matter the Greater Pythian Temple 
Association New York, debtor, wherein the debtor filed petition for 
summary order compel the National City Bank pay over money 
held special account for the debtor. 

Petition dismissed. 

Deiches Kaplan, New York City, for debtor. 


Zalkin Cohen, New York City, for National City Bank 
New York. 


PATTERSON, J.—The debtor reorganization filed petition 
compel the National City Bank pay over the sum $1,500 held 
the bank ‘‘special for the debtor. The petition alleged 
that while the bank claimed right set off the account against 
larger debt owed the debtor it, the account was held the debtor 
trust for one Rosenberg, the bank’s knowledge, and that the right 
set-off did not cover such account. its answer the bank denied 
knowledge that the special account was held trust and asserted 
right apply the account against the larger claim owed the 
debtor. 


The bank also disputed the jurisdiction the court grant relief 
summary order. The referee whom the matter was referred took 
testimony and reported that ‘‘the weight evidence’’ was with the 
debtor, that the bank had notice the trust character the account 
the time when was opened. The question whether summary 


order pay over the money should made the strength the 
referee’s report. 


the papers and other proof undisputed that the debtor owes 
the bank amount far larger than the deposit the special account. 
also undisputed that the deposit the special account fact 
fund held the debtor trust for another. The debtor received 
check for $1,500 from one Rosenberg security for payment rent 
under lease. This was the check with which the special account was 
opened, and the moneys collected this check were the only moneys 
ever the account. The disputed point whether the bank was put 
notice the true character the account when was opened. 
the debtor’s behalf pointed out that the Rosenberg check has its 
back the words ‘‘for security The bank denies that these 
words were the check when was deposited the debtor. The 
writing different from the writing the face the check and 
unidentified. Goldfarb, the debtor’s cashier, testified that told 
Turner, employee the bank, that wished open account 
with check received security lease, that asked about trust 
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account that might draw interest, that Turner informed him that the 
bank would not accept interest-drawing account from corporation 
and suggested special account; that exhibited the lease Turner 
and pointed out the clause dealing with security furnished the 
lessee; that Barnes, employee the bank who was called over, also 
said that trust account could not opened. Goldfarb testified that 
the words ‘‘for security lease’’ were the check the time, that 
definitely recalled having seen them. the bank’s behalf, Turner 
testified that Goldfarb merely inquired whether the debtor might open 
account the compound interest department, which replied 
that such account would not accepted from corporation; that 
Goldfarb then inquiring how the debtor might open account with 
money kept separate from its regular account, suggested 
special account. denied having seen the lease, and also denied 
having been told that the money represented security lease. 
said that had not seen the words ‘‘for security lease’’ the check, 
and that they had been the check should have seen them. Barnes 
had recollection having any talk about the special account. An- 
other witness for the bank testified that extending the 
debtor the existence the special account was one the factors taken 
into consideration. 

the bank had notice that the funds the special account were 
funds held the debtor trust capacity, had the right apply 
such funds toward payment the claim held against the debtor. 
Stockyards Loan Co., (2d) 911 (C. 8). And this were 
plenary suit the debtor recover the money the special account, 
the issue would whether the bank had notice that the money the 
debtor’s special account was held only security the lease, 
issue decided the weight evidence. But this sum- 
mary proceeding, and the issue narrower: Whether the bank’s 
claim that had notice that the special account was property held 
the debtor only security merely colorable claim. 
trustee bankruptcy asks for summary order against another 
turn over property the ground that the property part the 
bankrupt estate, the existence substantial adverse claim the 
respondent defeats the jurisdiction except cases where the respondent 
consents the jurisdiction; and the same true similar proceed- 
ing brought debtor possession reorganization case. Taubel- 
Scott-Kitzmiller Co. Fox, 264 426, Ct. 396, Ed. 770; 
Harrison Chamberlin, 271 191, Ct. 467, Ed. 897. 
The right trustee debtor possession obtain bank deposit 
summary order depends whether the bank’s adverse claim the 
Utah Savings Trust Co., (2d) 328 (C. 10). 
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The proof taken before the referee shows that the bank’s adverse 
claim was substantial. The fact that the account was ‘‘special ac- 
count’’ did not itself signify that the money was the property 
some one other than the depositor. The words the back the 
check, ‘‘for security would have sufficed put the bank 
notice that another party had interest the money; but there 
issue fact whether those words appeared the check the time 
when was deposited. one man’s recollection against another’s. 
Finally, the testimony what was said when the account was opened 
conflict. this record ‘‘the weight evidence’’ probably with 
the debtor, the referee reported; but quite another thing say 
that the proof offered the bank’s behalf not substantial enough 
raise issue fact. 

the facts developed there jurisdiction issue summary 
order for the payment the money. The debtor’s petition will ac- 
cordingly dismissed. The expenses the hearings before the referee 
will borne the debtor. 


ACTION FEDERAL RESERVE BANK UNDER 
REGULATION 


Federal Reserve Bank Atlanta for Use American Surety Co. 
New York Atlanta Trust Co., United States Circuit Court 
Appeals, Fifth Circuit, Fed. Rep. (2d) 283 


During the years 1925 1929 the plaintiff, Federal Reserve 
Bank Atlanta, received checks from the defendant trust company 
for collection under the provisions Regulation the Federal 
Reserve Board. 1935 the plaintiff was required indemnify 
the Federal Reserve Bank Chicago, whose district the checks 
were payable, for the amount the checks the ground that they 
bore forged indorsements. was held that the statute limita- 
tions began run, not the time the collection, but the time 
when the plaintiff was required indemnify the Chicago bank. 
Consequently the plaintiff’s right recover against the defendant 
was not barred. 


The question presented here was whether this action was 
ordinary one recover money paid out checks bearing forged 
indorsements one for indemnity under the provisions Regula- 
tion (Regulation provides that banks for which Federal 
Reserve bank makes collections shall ‘‘agree the 
Federal Reserve bank for any resulting loss. The pertinent pro- 
visions Regulation are printed foot note.) was 
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action recover forged checks, then the six year statute 
limitations would commence run the time the various pay- 
ments the checks between 1925 and 1929. this event, the right 
the plaintiff Federal Reserve bank recover would have been 
barred before this action was brought 1936. However, the 
action was one for indemnity under the provisions Regulation 
the plaintiff’s cause action against the trust company would 
not arise until the time, 1935, when was required indemnify 
the Federal Reserve Bank Chicago. The court held that the latter 
was the case and that, therefore, the defendant was not protected 
the statute limitations. 


Suit the Federal Reserve Bank Atlanta, for use the Amer- 
ican Surety Company New York, and others against the Atlanta 
Trust Company. From judgment dismissing the suit, plaintiffs 
appeal. 

Reversed and remanded. 

Max Goldstein and Shepard Bryan, both Atlanta, Ga., for 
appellants. 

Ralph Quillian and Samuel Nesbitt Evins, both Atlanta, Ga., 


for appellee. 


HUTCHESON, J.—This suit was originally begun the Federal 
Reserve Bank Atlanta, use plaintiff, petition filed the 
state court Georgia, February 14, 1936. brought, was for 
moneys paid plaintiff bank the Federal Reserve Bank Chicago, 
account checks drawn from 1925 1929, inclusive, bearing forged 
indorsements, the genuineness which defendant bank, its own 
indorsement, had guaranteed. The claim was that plaintiff bank had 
taken the checks for collection under Federal Reserve Regulation 


terms this regulation here pertinent are: “The Federal Reserve Board 
hereby authorizes the Federal Reserve Banks handle such checks subject the 
following terms and conditions: and each member and non-member clearing bank 
which sends checks any Federal Reserve Bank for deposit collection, shall 
such action deemed (a) authorize the Federal Reserve Banks handle such 
checks subject the following terms and conditions, (b) warrant its own author- 
ity give the Federal Reserve Bank such authority, and (c) agree indemnify 
any Federal Reserve Bank for any loss resulting from the failure such sending 
bank have such authority. 

“(1) Federal Reserve Bank will act only agent the bank from which 
receives such checks and will assume liability except for its own negligence and 
its guaranty prior endorsements. 

“(2) Federal Reserve Bank may present such checks for payment send 
such checks for collection direct the bank which they are drawn, which 
they are payable, its discretion may forward them another agent with 
authority present them for payment send them for collection direct the 
bank which they are drawn, which they are payable.” 

“(5) Checks receivable Federal Reserve Bank payable other districts 
will forwarded for collection upon the terms and conditions herein provided 
the Federal Reserve Bank the district which such checks are payable. 

“(6) The amount any checks for which payment actually and finally col- 
lected funds not received, shall charged back the forwarding bank, regard- 
less whether not the check itself can returned.” 
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and had later, wit, 1935 been obliged the Federal Reserve Bank 
Chicago, the bank the district which said checks were payable, 
indemnify it, when, and not until then, became entitled sue 
defendant its principal, for indemnity. Removed the federal court, 
where motion remand was made and overruled, the defendant 
moved dismiss the petition the ground that affimatively ap- 
peared the face complainant’s bill that its cause action accrued 
each check, more than six years prior the filing the petition, 
and plaintiff was barred recovery. Whereupon plaintiff, Sep- 
tember 18, 1936, and further, October amended its bill more 
definitely allege the defendant’s membership the Federal Reserve 
System; that becoming member thereby subjected itself the 
provisions the Federal Reserve Act (12 221 seq.) 
and the Regulations the Federal Reserve Board, including Regula- 
tion aforesaid; that engaging plaintiff its agent collect the 
forged checks expressly agreed indemnify account that 
agency; and that, the checks turning out forged, and judgment 
having gone against the Federal Reserve Bank Chicago, who turn 
compelled plaintiff indemnify it, defendant thereupon became liable 
plaintiff upon its contract indemnity reimburse for losses 
had sustained. Defendant renewed its motion dismiss plaintiff’s 
petition amended the ground that appeared the face 
that its action was barred. 

The District Judge thought the suit not one agent against 
his principal for indemnity, but one for moneys wrongfully had and 
received, arising each check upon, and brought within six 
years from, plaintiff’s payment its proceeds defendant. thought 
Leather Manufacturers’ National Bank Merchants National Bank, 
128 26, Ct. Ed. 342, and our case, Fourth National 
Bank Gainesville National Bank (C. A.) (2d) 490, con- 
trolling. sustained the motion and dismissed the petition. This 
appeal, though also raises tentative fashion the question fed- 
eral jurisdiction raised the motion remand, concerned mainly 
with testing for error the ruling which dismissed the suit barred. 

the United States shall have original jurisdiction over all suits 
civil nature common law equity, which any Federal Re- 
serve Bank shall party, not think the jurisdictional ques- 
tion seriously arguable. Besides, the petition declared upon and seeks 
enforce rights growing out Federal Reserve Bank Regulation 
promulgated under the authority federal law. Such suit, the 
strictest sense, one arising under the Constitution and laws the 
United States. Gully First National Bank, 299 109, Ct. 

The main question, whether the action was barred, may not an- 
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swered easily, and with such confidence. may confidently 
affirmed, though, that the difficulties attending answering arise, not 
out any confusion uncertainty when, general, under the 
law limitations, time begins run causes action, but out 
differences opinion the cause action plaintiff has brought. 

If, appellee contends, and the District Judge found, plaintiff’s 
suit action for moneys wrongfully had and received de- 
fendant, action defendant’s guaranty prior indorsements, 
the cause action arose and time began run when defendant was 
eredited with the proceeds each collection and the holding the 
Leather Manufacturers’ National Bank and Fourth National Bank 
Cases applies. If, the other hand, the suit brought one 
agent against his principal for indemnity for loss sustained the 
principal’s service, not those cases, but cases governing actions for 
indemnity, and the cause action did not accrue, and time did 
not begin run, until the loss was actually sustained. 

That plaintiff was attempting sue for indemnity, rather than for 
moneys had and received, its petition, especially amended, leaves 
doubt. the most meticulously careful way plaintiff declared 
upon Regulation and sued agent for the indemnity that agree- 
ment affords. construe suit one for moneys paid 
and wrongfully had and received defendant, the face its 
definite and positive declaration for indemnity, is, think, plead 
its for it, rather than take its case has pleaded it. 

think may not doubted that plaintiff could have elected 
sue for moneys had and received, upon the guaranties prior 
indorsements, nor that, this were such suit, the action would now 
barred. think, though, that may not doubted, either, that 
had right rely upon its position, and indemnities agent, and 
elect sue that character, and that time did not begin run 
against that suit until 1935, when plaintiff, agent for defendant, 
made good the forged checks had handled for it, and thereby first 
sustained loss. 

Statutes limitation are statutes repose. They are designed 
prevent undue delay bringing claims. They operate defeat claims 
thus delayed. the essence these statutes that time begins 
run under them causes action only after the right prose- 


Riggs Lindsay, Cranch, 500, Ed. 419; Bibb Allen, 149 481, Ct. 
950, Ed. 819; Cummings Construction Co. Marbleloid Co. (C. A.) 
(2d) 906; Hidalgo Steel Co. Moore (D. C.) 298 331; 
Bankers’ Surety Co. Willow Springs Beverage Co., 104 Neb. 173, 176 82; 
Stillman Hirsch (Tex. Civ. App.) (2d) Cf. Restatement Agency, 

Powder River Live Stock Co. (C. A.) 434, 558; 
Dennick Railroad Co., 103 11, Ed. 439. 
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essence that each cause action has its own limitation, each barred 
only when the time limited has run. Statutes limitation, 
then, must, when invoked, given full and complete effect writ- 
ten, the effect, and the effect alone, barring action begun after 
the statutory time limited for that particular action has run after its 
complete accrual. each case, therefore, where limitation involved, 
the important, the controlling question is, what the cause action? 
For, the rule correctly stated Georgia, from which this case 
comes 


statute limitations, the true test determine when the cause 
action accrued ‘to ascertain the time when the plaintiff could first 
have maintained his action successful Mobley, Supt. 
Murray County, 178 Ga. 388, 173 680. 

cause action not easily defined, and the authorities 
have laid down thoroughly satisfactory and all-embracing defini- 
ing and doubtful meaning, and because its many different and deli- 
shades meaning, courts have found difficult give any gen- 
eral definition, and perhaps definition could framed which would 
Elmo James (Tex. Civ. App.) 282 835. 


Notwithstanding this difficulty, definitions, least characteriza- 
tions, especially cases involving the application statutes limita- 
tion, have had made. Perhaps the best attempt, definition and 
treatment the question, that found Phoenix Lumber Co. 
Houston Water Co., Tex. 456, 707, the opinion which 
has been widely followed and quoted from. 

action, defined that case, and generally the 
books, consists the facts giving rise the action. Looked from 
the standpoint plaintiff and defendant, these facts consist the 
right wrong suffered plaintiff the one hand, and the 
duty delict defendant the other; or, stated otherwise, con- 
sists the facts showing plaintiff’s right and defendant’s wrongful 
violation that right. Plaintiff’s cause action sued here not 
its right have back the money collected for and paid over 
defendant years ago, defendant’s delict not its having collected that 
money checks with forged indorsements, neither plaintiff’s right 
the defendant’s guaranty prior indorsements nor defendant’s wrong 
its breach that guaranty. cause action sued here 
the right, agent for collection, indemnified from loss account 
having made the collection, the delict, wrong, defendant its 
refusal reimburse plaintiff for sums was required pay back 
account collections made defendant’s agent. This cause 
action did not, could not, arise until plaintiff had paid the moneys 


THE BANKING LAW JOURNAL 


out, and was position demand reimbursement. For until then 
the right sues had not been violated, the delict complains 
had not Swift Co. New Bern Produce Co., 180 
27, 103 889. 

When the applicable statute limitation applied the cause 
action plaintiff brought, seen once that hardly year the 
time limited has run. 

cause action was not barred. The judgment dismiss- 
ing the suit that ground was wrongly entered. reversed and 
the cause remanded for further and not inconsistent proceedings. 


LIABILITY REGISTRAR WITH RESPECT 
STOCK NOT COMPLYING WITH 
BLUE SKY LAW 


Dunham Chemical Bank Trust Co., Supreme Court Oklahoma, 
Pac. Rep. (2d) 468 


The registrar stock corporation not liable pur- 
chaser registered shares because the corporation did not comply 
with the Blue Sky Law the state which the shares were issued, 
where appears that the registrar had knowledge the lack 
compliance. 


The plaintiff, Oklahoma, bought shares stock the West- 
ern Service Corporation, corporation organized under the laws 
Oklahoma and having its principal office Oklahoma City, Okla- 
homa. The Chemical Bank Trust Company was acting regis- 
trar for the corporation and the shares purchased the plaintiff 
were duly registered the bank. Later the plaintiff brought ac- 
tion against number persons, including the registrar, recover 
loss which she sustained result her investment alleging 
that the corporation had not complied with the Blue Sky Laws 
Oklahoma the time when she purchased her shares. appeared 
that the bank had knowledge the lack with the 
Blue Sky Laws and that was way responsible the plain- 
tiff. All registrar required know and register the class 
stock, the serial number the certificate and the number shares. 
Registration implies nothing more than that the certificates and the 
shares represented them are within the amount authorized 
issue and not constitute overissue. 


Action Cora Velva Dunham against Chemical Bank Trust 
Company and others. Judgments for defendants, and plaintiff appeals. 
Affirmed. 
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BAYLESS, case originated the district court 
Oklahoma county, where the plaintiff error, hereinafter referred 
plaintiff, sought recover damages action sounding tort 
and arising out certain purchases made her certificates 
stock the Western Service Corporation, corporation. Her action 
was directed against the defendants error, Ohern, Murray 
Henry, Dean Stacy, Janeway, Braniff, Albert Hunt, 
and the Chemical Bank Trust Company, corporation. The Marine 
Midland Trust Company New York also was named 
petition party defendant, but went out the case through hav- 
ing its plea the jurisdiction its person sustained the trial court, 
which action the part the trial court subsequently was affirmed 
this court. See Dunham Marine Midland Trust Co., 175 
461, (2d) 254. Certain other individuals also were named 
her petition parties defendant, but the record before does not 
disclose that they were served with process ever entered their ap- 
pearance the case any manner. 

the trial court, the conclusion the evidence behalf 
plaintiff, the court sustained demurrers the evidence the de- 
fendants Chemical Bank Trust Company and Albert Hunt. There- 
after evidence was introduced behalf the defendants Ohern, 
Henry, Stacy, Janeway, Garnett, and Braniff, and the cause submitted 
the jury them. Separate general verdicts were returned 
the jury favor each said named defendants. And from the 
judgments rendered the trial court favor the Chemical Bank 
Trust Company, Albert Hunt, and the other defendants last named, 
the plaintiff has appealed. 

The Western Service Corporation was incorporated under the laws 
the state Delaware the early part May, 1930, and thereafter 
was admitted business corporation within the state Okla- 
homa. Its principal place Oklahoma being Oklahoma 
City, where maintained its offices. The total number shares 
all classes stock authorized its certificate incorporation 
issued was 500,000, which 100,000 shares was preferred stock 
without par value, and 400,000 shares was common stock without 
par value. 

Said corporation engaged the services Earl Ernsberger Co., 
another corporation organized under the laws Delaware, 
sales campaign for the sale its stock. And, through 
Earl Ernsberger Co., Inc., plaintiff purchased 558 shares the 
preferred stock $37.50 per share, and agreed purchase more for 
which she made certain payments thereon. The agreement purchase, 
the purchase, and the delivery the certificats stock were all made 
Oklahoma. making and consummating said stock sale trans- 
actions there was previous compliance, any respect, the West- 
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ern Service Corporation with the then existing Blue Sky Statutes 
Oklahoma. 

contention appears made that stock the Western Service 
Corporation was issued excess its authorized capital, that the 
stock issued plaintiff was watered stock fictitiously paid stock. 
But, according the statement plaintiff’s counsel, their brief, 
case predicated upon the facts that she was defrauded 
the purchase shares stock the Western Service Corporation 
that under the Blue Sky Law permit sell the same had been 
granted and because the sale was violation the Blue Sky Law the 
stock was null, void and valueless and the defendants error all 
having had something with the promotion and issuance and sale 
the stock are jointly and severally 

will consider first whether failure and omission the Western 
Service Corporation obtain from the State Issues Commission 
Oklahoma permit, under which would permitted and authorized 
sell its stock Oklahoma, rendered the certificates stock said 
corporation purchased plaintiff null and void. have found 
statute this state declaring. The Blue Sky Statutes enacted 
1919 (chapter 49, Sess. Laws 1919, 1921, 2270-2285), 
such declaration, but merely prohibits the making sales 
speculative securities until certain requirements therein provided 
have been met, and declares that the commission any act declared 
unlawful certain sections thereof shall constitute felony, the pen- 
alty therefor being provided. was, however, subsequent enact- 
ment (Sess. Laws 1931, 24, art. 11, 16, Okl. Statutes 1931, 4912 
[71 Okl. St. Ann. 52]) provided for such sales ‘‘voidable the 
election the purchaser.’’ 

contending that, for the reasons aforementioned, the stock which 
she purchased was null and void, the plaintiff necessarily must take 
the position that the provision our Blue Sky Statutes, making the 
authorization the State Issues Commission prerequisite the is- 
suance stock, applicable foreign and domestic corporations 
alike. The defendants error take the position that the issuance 
stock corporation essentially internal function thereof, cog- 
nizable and regulatable only under the laws the state creating the 
corporation. And are like opinion. undoubtedly was within 
the power the Legislature Oklahoma enact for the regulation 
sales securities, whether foreign, the public and 
provide for penalties inflicted upon all those making sales 
violation the enactment. doubtless would equally com- 
petent, enacting such law the Legislature had provided for the 
voiding stock its own creatures sold violation said law. 
But appellate court appears have gone far say that the 
legislative power can extend far operate extraterritorially 
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way declaring void the stock corporation created under 
the law another sovereignty. Mau Montana Pacific Oil Co. 
al., Del. Ch. 114, 141 828, 831 was held, that, stock 
foreign corporation sold violation Blue Sky Law, even though 
the Blue Sky Law purports declare such stock void, not 
void. And arriving that conclusion, was said: one state 
has the power enact laws declaring void unlawfully issued the 
stock corporation sister state, lawfully issued under the law 
the domicile, apparent that inextricable confusion danger 
being introduced into the internal affairs corporations. The 
membershp and the internal life state’s corporate creature will 
subject many conflicting masters there are foreign jurisdic- 
tions. The logical result such doctrine that one state has the 
power effect, though not perhaps form, destroy the creatures 
sister sovereignty, for can nullify its stock for one reason 
for another. not think the State California the enact- 
ment section its ‘Blue Sky Law’ meant declare void the 
stock issues any corporation other than those its own creation, 
over which course has complete control. Though the language 
the section general and point form applicable all 
porations, foreign well domestic, yet hardly doubted 
but that the courts that State would, construing the section, re- 
strict the application its general language the field its appropria- 
tion application.’’ 

Southern Sierras Power Co. Railroad Comm., 205 Cal. 479, 
271 747, 748, was contended that section the Utilities 
Act the State California (St. 1911, Ex. Sess., 45, amended 
St. 1925, 818) making the authorization the Railroad Commis- 
sion prerequisite the issuance stock public utility, was ap- 
plicable foreign and domestic corporations alike. But the Supreme 
Court the state, holding against such contention, said: 


the language employed the section broad and 
hensive and makes express terms between foreign and 
corporations, was never intended thereby subject foreign 
corporations regulation concerning the exercise the inherent cor- 
porate powers conferred upon them the legislative power the 

the Legislature has the power dictate under what terms 
and conditions foreign corporations may transact business this state, 
this power does not extend far give the Legislature the power 
regulate control the intra vires acts such corporations concern- 
ing their internal affairs. Over such matters has power con- 
trol. Miles Woodward, 115 Cal. 308-311, 1076; Commonwealth 
Acceptance Corporation Jordan, 198 Cal. 618-630, 246 796; 
Fletcher Corp. 5807; Guilford Western Union Tel. Co., 
Minn. 332, 324, Am. St. Rep. 407; Beach Foreign 
Corp. does the fact that foreign corporation engaged 
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business within the state within the jurisdiction the state courts 
suits against upon its contracts for fraud practiced the opera- 
tion its business subject legislation purporting regulate the 
exercise its inherent powers. Application Ostrander, 206 App. 
Div. 362, 201 423. For the same reason courts will refuse 
exercise visitatorial powers over foreign corporations, interfere with 
the management their strictly internal affairs. National Corporation 
Worth Co., 274 Pa. 148, 117 914; Travis ete., Co., 215 
259, 109 250, 1916A, 542, Ann. Cas. 1917A, 387; 
Howell Chicago Co., Barb. (N. Y.) 378; Frey- 
matters must settled the courts the state creating the corpora- 
tion. This rule rests upon broader and deeper foundation than the 
mere want jurisdiction the ordinary sense that word. in- 
volves the extent the authority the state over foreign corpora- 
tions. Guilford Western Union Tel. Co., Minn. 332, 
324, Am. St. Rep. 


See, also, Taylor Citizens Oil Co., 182 Ky. 350, 206 644; 
Southwestern Portland Cement Co. Latta Happer (Tex. Civ. App.) 
193 1115. 


some the states having statutes declaring the effect that the 
sale every security without permit should ‘‘void,’’ the courts 
thereof have held that the Legislature meant ‘‘voidable’’ the election 
the purchaser. See Eberhard Southwest Corp., 
215 Cal. 226, (2d) 302; Western Oil Refining Co. Venago Oil 
Corporation al., 218 Cal. 733, (2d) 971, 1271; 
Chambers Beckwith, 247 Mich. 255, 225 605; Bishop Hannan 
Real Estate Exchange, 267 Mich. 575, 255 599; and- Good 
Starker, 216 Wis. 253, 257 299, 300. the opinion the case 
last cited was said: ‘‘The purpose the statute here under con- 
sideration was protect the purchasers stock from having foisted 
upon them fraudulent and improvident issues stock. giving the 
purchasers the right repudiate sales made contrary the statute, 
and recover payments made thereon upon timely rescission under cir- 
cumstances prescribed other provisions the Blue Sky Law, the 
purpose the statute fully effected construing the word ‘void’ 
voidable. Stock sold contrary the statute may become highly 
valuable. When becomes so, the purchaser should protected 
holding valid. Innocent purchasers stock sold the first 
instance should likewise protected holding it. The statute does 
not prescribe selling stock corporations against public policy. 
does not prohibit sales stock. only surrounds its sale with cer- 
tain 

would say therefore, with regard the enactment the Legis- 
lature Oklahoma for sales securities made violation our Blue 
Sky Law ‘‘voidable the election the purchaser,’’ that such 
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enactment accords with settled existing law, and is, fact merely 
declaratory the existing law. 

our opinion, therefore, and hold, that, failure and 
omission the Western Service Corporation obtain from the State 
Issues Commission Oklahoma permit, under which would 
permitted and authorized sell its stock Oklahoma did not have 
the effect render null and void the certificates stock said cor- 
poration which plaintiff either purchased contracted purchase. 

The plaintiff assigns error the action the trial court 
sustaining the demurrer the Chemical Bank Trust Company 
evidence, and also presents against that defendant error 
other allegations error, but our view the case makes necessary 
consider only the alleged error the trial court sustaining the 
demurrer. 

acting upon said demurrer the trial court had before the fol- 
lowing undisputed facts: That the Western Service Corporation, 
about July 1930, appointed transfer agent and registrar; that 
the Marine Midland Trust Company New York was appointed 
transfer agent, and the Chemical Bank Trust Company, New York, 
was appointed registrar; and the appointments were duly accepted 
said that under the terms the appointment the Chemi- 
Bank Trust Company registrar became its duty register 
any certificate stock the Western Service Corporation, original 
issue, when countersigned and presented the transfer agent, pro- 
vided the number shares represented such certificate, together 
with the number shares carried all certificates previously regis- 
tered and outstanding, did not exceed the total number that class 
the Western Service Corporation was authorized issue; that this was 
the purpose having registrar, and constituted the sole function 
such that the Chemical Bank Trust Company had nothing 
whatever with the formation the Western Service Corporation, 
the preparation its articles incorporation, formation its by-laws, 
the determination the classes its stock the form the cer- 
tificates; that had subsequent information about those matters 
except disclosed the papers transmitted with the resolution 
the Western Service Corporation appointing registrar; that the 
Chemical Bank Trust Company had nothing whatever with 
any knowledge any contract entered into prior its appointment 
registrar, the one entered into with Earl Ernsberger Co., Inc., 
subsequent thereto, for the sale stock the Western Service Cor- 
that the Chemical Bank Trust Company had knowledge, 
and was not its duty under the terms its appointment registrar 
ascertain where the means which subscriptions for stock 
the Western Service Corporation were obtained; that the perform- 
ance its duty registrar was neither necessary nor required for 
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know the name the stockholder that all was required know 
and register was the class stock, the serial number the certificate, 
and the number shares; that obtained and could obtain other 
knowledge any the stock sale transactions from anything brought 
its attention than appeared upon the face the certificates; that 
properly performed the duty for which had been appointed, and 
other that had knowledge, actual implied, any plans for the 
sale stock the Western Service Corporation, either the East 
whom, for what consideration, any such were made; that had 
knowledge the amount commission paid paid for sell- 
ing the stock, any fact that rendered the stock speculative security, 
defined the Oklahoma Blue Sky Law; that had interest, 
indirect, any such sales. 

With regard the manner which the stock was the 
registrar, was shown the evidence, that the Western Service Cor- 
poration, upon receiving subscription for its stock, would communi- 
cate that information its transfer agent New York, the Marine 
Midland Trust Company, and order that the transfer agent prepare 
and countersign certificate stock therefor; that the transfer agent 
had its possession stock certificates which had been signed blank 
the proper authorized officers the Western Service, and upon 
receipt the order, requisition, the transfer agent would fill one 
said certificates with the name the purchaser and the number 
shares stated the order, and then countersign said certificate; that 
said transfer agent would then, usually messenger, send the cer- 
the registrar, with attached memorandum stating the 
number shares previously issued and outstanding, the number 
shares represented that certificate, and the total number shares 
that would then registered and outstanding, including that certificate 
that then the registrar, its figures coincided with those the memo- 
randum, and the stock represented the certificate was within the 
total authorized stock, listed the number shares its control ledger, 
adding them the total previously issued, signed its name the cer- 
under the word and returned the certificate 
the transfer agent; and, that this completed the transaction, far 
the registrar was concerned. 

The registration plaintiff’s certificates this defendant, mani- 
festly implied nothing more than that her certificates, and the shares 
represented them, were within the amount authorized issue 
and did not constitute over issues. The action said defendant 
certificates was neither unwarranted nor un- 
lawful any respect, and did not operate perpetrate fraud upon 
the plaintiff. There was evidence before the trial court establish 
fact, from which the inferences could drawn, that this de- 
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fendant had any knowledge of, was party to, any manner par- 
ticipated the conspiracy alleged plaintiff’s petition. There was, 
short, total absence proof the part plaintiff fix es- 
tablish liability the defendant respond her damages. 
hold, therefore, that the trial court did not err sustaining the de- 
murrer the Chemical Bank Trust Company plaintiff’s evi- 
The judgments the trial court are affirmed. 


LIABILITY NATIONAL BANK STATE 


BANK STOCKHOLDER 


Security State Bank Adams O’Connor, Supreme Court North 
Dakota, 276 Rep. 249 


national bank, holding shares stock state bank col- 
lateral, became the equitable owner the shares effort 
realize thereon. The transfer was never recorded the books 
the state bank and the national bank never held itself out stock- 
holder and never exercised any the rights privileges stock- 
holder. The state bank levied assessment one hundred per 
cent. upon its outstanding shares stock, pursuant statute, for 
the purpose repairing its capital. this action the state 
bank against the receiver the national bank, was held that the 
national bank was not liable for the assessment. 


Action the Security State Bank Adams, D., against 
O’Connor, receiver the First National Bank Grand Forks, D., 
banking association. From judgment for the defendant, plaintiff 
appeals. 

Affirmed. 


NUESSLE, J.—This action was brought the plaintiff bank 
establish claim against the First National Bank Grand Forks 
the hands the defendant, O’Connor, receiver. Plaintiff bank made 
assesssment its capital stock pursuant the provisions chap- 
ter 96, Sess. Laws 1931, and levied the same against shares stock 
which plaintiff contends were owned the First National Bank. This 
assessment was not paid. The plaintiff made purported sale the 
shares for $19, leaving claimed deficiency the assessment $3,781. 
Plaintiff brought this action establish its claim the amount this 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§1360-1361. 
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deficiency. The case was tried the court without jury. Judgment 
was ordered and entered for the defendant. Whereupon the instant 
appeal was perfected. 

The facts may stated briefly follows: May 12, 1930, 
Hanson executed and delivered the First National Bank Grand 
Forks his note for $2,500, paid February 1931, and col- 
lateral gave certificate for shares stock the plaintiff Security 
State Bank Adams. This certificate was duly indorsed Hanson 
the time the transaction was consummated. was agreed between 
Hanson and the president the First National that Hanson would not 
called upon pay the note but that when the same fell due 
would him and the stock retained the bank. This 
arrangement was not reduced writing, but August 1930, was 
confirmed letter written Hanson the president the First 
National Bank follows: 


letter conform the understanding have with you 
follows: 

hold your note dated May 12th, 1930, due February Ist, 1931, 
$2,500.00. This note secured Certificate No. 105 for shares 
stock the Security State Bank Adams, North Dakota. 
understood that are look the collateral for payment this 
note and that the note returned you February Ist, 1931, 
the date which matures, without 


The note was not paid and January 31, 1931, one day before 
fell due, was returned Hanson marked The 
shares stock were retained the bank. The amount the Hanson 
indebtedness was charged the undivided profits account the bank. 
The stock was not listed among the assets the bank but was carried 
the collateral records. transfer the stock the First National 
Bank was made upon the books the Security State Bank, either 
this time any later date. August 1930, the First National 
Bank Grand Forks wrote Lundquist, the cashier the 
Security State Bank, follows: hold here collateral Certificate 
No. 105 for shares stock your bank. Would you interested 
buying this stock? so, what price? would willing 
accept reasonable payment and you along for awhile the 
balance.’’ 

far appears the First National Bank never received any divi- 
dends this stock and never attempted exercise enjoy any 
the rights and privileges stockholder. Following the First Na- 
tional Bank’s letter August 1930, written Lundquist, the cashier 
the Security State Bank, there was considerable negotiating with 
reference this matter, and April 1931, the First National 
Bank sent the stock certificate question Lundquist, cashier the 
Security State Bank, accompanied the following letter: 
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enclosed herewith Certificate No. 105 for thirty-eight 
shares stock your bank issued Hanson. This Certificate 
has been signed Hanson blank. The understanding that 
ten shares this stock issued your Assistant and the other 
twenty-eight shares yourself, and payment this stock agree 
accept notes for the full amount each case, and the notes are also 
enclosed for signature. 

further understanding which the writer had with you over 
the telephone today was that one year from now either both 
you not elect with the deal the notes are returned 
you without payment any amount principal interest, with the 
further understanding, however, that the stock remain the 
name each you and, while you may not have any interest the 
stock, understood that you take your own chances about there be- 
ing any liability. 

sincerely hope you will decide keep the stock and you 
you likely will not have any trouble about being able make arrange- 
ments with carry the matter along reasonable way. When 
you issue the new Certificates endorse them blank the back, and 
return with each note. Please acknowledge receipt this letter and 
think each you should sign the reply and agree the 


April 10, 1931, Lundquist wrote the First National Bank: Your 
favor the April Ist received with stock certificate enclosed for 
shares bank stock the name Hanson which you desire 
have transferred the books, this stock has been reissued the 
name Paul Skarstad for ten shares and attached note for 
$658. and twenty eight shares have been issued the name 
Lundquist with note attached for the sum $1842. these notes are 
given accommodation with stock attached subject option 

January 13, 1932, Lundquist and Skarstad decided they did 
not want keep the stock. They advised the First National Bank 
this effect and the bank returned their notes them, retaining the 
stock certificates. transfer was made upon the books the Se- 
State Bank and the stock continued stand thereon their 
names. January 20, 1932, the plaintiff attempted make as- 
sessment 100 per cent. its capital stock repair the same. This 
action was later rescinded the ground that was not properly 
taken. But thereafter and November 19, 1932, new assessment 
was made 100 per cent. Notice this assessment was sent the 
First National Bank registered mail. And service notice this 
assessment was admitted Lundquist and Skarstad, whose names 
the stock stood the bank’s books. part the assessment was 
paid the First National Bank Lundquist Skarstad. 
January 1933, the shares were offered for sale the plaintiff bank 
and were sold Lundquist for $19, which amount was credited 
the assessment $3,800. March 1933, the First National Bank 
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was closed. Thereafter O’Connor was appointed receiver. Proof 
claim for the balance the assessment the amount $3,781 and 
interest was filed with the receiver May, 1934, and was disallowed. 
Thereafter this action was brought establish the claim. 

The plaintiff here contends, did before the district court, that 
the time the assessment November, 1932, the First National 
Bank was the real owner the stock question and that pursuant 
chapter 96, Sess. Laws 1931, the bank became liable for the amount 
the assessment after crediting thereon the sum realized from the sale 
the stock. the other hand, the defendant contends that not 
liable for the assessment because never appeared the owner the 
stock upon the books and records the plaintiff bank; that, any 
event, the assessment was made for the purpose repairing the capi- 
tal stock the plaintiff bank and was against the stock and per- 
sonal liability against the owner the stock resulted because said 
assessment; that the plaintiff bank elected sell said stock satisfy 
the assessment and thereby waived any claim that might have arisen 
against the owner thereof because the assessment. 


The First National Bank Grand Forks was banking associa- 
tion, organized under the National Banking Act. such could not 
invest its assets the stock other corporations. Section 5136, 
Bank Kennedy, 167 362, Ct. 831, Ed. 198; First 
National Bank Concord Hawkins, 174 364, Ct. 739, 
Ed. 1007. And the presumption that did not and that 
did acquire any such stock this was done attempt realize 
account obligations due it. Robinson Southern National 
Bank, 180 295, Ct. 383, Ed. 536. could, however, 
take such stock collateral security loans made it. Germania 
National Bank Case, 628, Ed. 448. And such event, 
where necessary, could realize upon the collateral security and for that 
purpose sell the same and buy the stock such sale. Westminster 
National Bank New England Electrical Works, 465, 
971, (N. 551, 111 Am. St. Rep. 637; First National 
Bank Charlotte National Exchange Bank, Md. 600; Id., 
122, Ed. 679; California Nat. Bank Kennedy, supra. 
the instant case appears that the First National Bank took the 
stock the Security State Bank collateral the obligations owing 
Hanson. true was understood the time this transac- 
tion that Hanson did not expect pay this obligation but that would 
discharged out the proceeds the collateral. the transaction, 
when the Hanson note was not paid, became the equitable owner 
the stock question. Argus Printing Company, 434, 
435, 347, 781, Am. St. Rep. 639; Fletcher, 
Cyclopedia, Corporations, vol. 3795. And there was intention 
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the part the First National Bank become the legal owner 
thereof transfer such stock its name the books the 
Security State Bank. This apparent from all that was said and 
done with respect the matter. When the Hanson note was returned 
marked ‘‘Cancelled’’ the amount thereof was fact charged off the 
books the First National Bank, for was charged against the un- 
divided profits account. The Hanson certificate was not listed among 
its assets but among its collateral. once the First National Bank 
sought realize this collateral. tried almost frantically se- 
purchaser therefor. offered inducements various sorts 
bring about sale the stock, but without avail. And always was 
meticulous see that there was transfer the stock itself 
the records the Security State Bank. This well evidenced the 
letters written Lundquist, the cashier the Security State Bank 
Adams, and the terms the transaction which was ultimately en- 
tered into with him. the letter April 1931, when transmitted 
the Hanson Lundquist consummation the deal made 
with the latter, the First National Bank was careful state that: 
with the deal the notes are returned you without payment 
any amount principal interest, with the further understanding 
however, that the stock remain the name each you and, 
while you may not have any interest the stock, understood that 
you take your own chances about there being any liability.’’ 

became the equitable owner the stock but that never acquired the 
legal title thereto. 

Chapter 96, Sess. Laws 1931, provides for the government and regu- 
lation banking within the state North Dakota and for the or- 
ganization and operation state banking associations. Section 
this act, among other things, provides: ‘‘The capital stock each 
state banking association shall divided into shares one hundred 
dollars each, and deemed personal property and transferable the 
books the association such manner may prescribed the 
by-laws articles such association. Every person corpora- 
tion becoming shoreholder such transfer shall proportion 
his shares succeed all rights and liabilities prior holders such 
shares existing reason ownership 

The plaintiff insists that, even the First National Bank Grand 
Forks had legal title the shares had taken collateral from 
Hanson because there was transfer the stock book the associa- 
tion, nevertheless was the substantial owner such shares and 
therefore stockholder within the purview section 21, supra, and 
subject the liabilities stockholder. And that behalf the 
plaintiff cites and relies upon numerous decisions the Supreme Court 
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the United States and other authorities predicated such decisions, 
wherein held that, under the provisions the National Banking 
Act, and particularly section 5139, amended (title 
within the purview section 5139 and subject liability such 
though the stock does not stand his name upon the books the 
banking association. Among the cases thus cited are the following: 
Germania National Bank Case, supra; Pauly State Loan Trust 
Company, 165 606, Ct. 465, Ed. 844; Ohio Valley 
National Bank Hulitt, 204 162, Ct. 179, Ed. 423; 
Rankin Fidelity Insurance Trust Safe-Deposit Company, 189 
Ct. 274, Ed. 639; Adams Johnson, 107 251, Ct. 
246, Ed. 386; Wright Keene, Mont. 603, 268 545, 
109. 

The provisions section 21, chapter 96, above quoted, are identi- 
cal with and apparently were adapted from section 5139, 
(12 24), and, first blush, the cases which the plain- 
tiff relies would appear sustain its contention. However, exami- 
nation these cases discloses that every instance the liability 
sought enforced against the shareholder was account his 
individual responsibility the extent the stock owned him for 
the debts the banking association, imposed section 5151, 
tion chapter 96, providing for like responsibility share- 
holders North Dakota banking associations. And, pointed out 
Robinson Southern National Bank New York, 964, 
584, practically all the cases which the ‘‘real 
was held liable under section 5139, were those which, 
being the registered owner, had transferred his shares another 
for the purpose escaping the liability stockholder, caused 
them registered the name irresponsible transferee. 
the other hand, many cases decided the federal courts may found 
wherein held that ‘‘A pledge stock national bank, who sells 
accordance with the terms the pledge, and becomes the pur- 
chaser, but never has transferred the books the bank, not 
liable for assessment made under Rev. St., 5151, the bank’s in- 
See Robinson Southern National Bank, supra; Rich- 
mond Irons, 121 27, Ct. 788, Ed. 864; Anderson 
Philadelphia Warehouse Company, 111 479, Ct. 525, Ed. 
478. 

The relationship between corporation and its shareholders con- 
tractual. Assent the part both essential its creation. 
exists only when the parties have either expressly consented such 
relation their conduct has been such that law consent will im- 
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plied. Berkeley Hillside Properties Company Kelly, Cal. App. 
29, 247 600; Fletcher, Cyclopedia, Corporations, vol. 3768, 
3798; Consistent with this theory the relationship 
the rule may stated generally that transferee stock who 
does not appear upon the transfer books the corporation such 
not liable shareholder, unless, because some action taken 
him the corporation, and assented him, expressly im- 
pliedly, which his recognition shareholder the corporation 
shareholder when sued the corporation its creditors for calls 
assessments.’’ See, note Wright Keene, supra. With like con- 
sistency section 4527, Comp. Laws 1913, the general corporation 
laws, express terms declares that transfer stock shall not 
valid except between the parties unless the transfer entered upon 
the corporate reords. And there provision the contrary 
chapter 96, Sess. Laws 1931, supra. the contrary, section 13, sub- 
section (f), that act, provides that incorporated banking associa- 
tion shall have power provide its board directors by-laws not 
with the laws this state regulate the manner which 
its stocks shall transferred. And the by-laws the Security State 
Bank provide: 


12. Certificates Stock signed the President and 
Cashier and under the seal the bank, shall issued Stockholders, 
and the Certificate shall state upon the face thereof that the stock 
transferable only upon the Books the bank; and when Stock trans- 
ferred the Certificates thereof shall returned the bank and can- 
celled and new Certificates issued. 


13. The Stock this bank shall assignable and trans- 
ferable only the Books the bank; and Transfer Book shall 
provided which all assignments and transfers Stock shall 


seems that section chapter 96, supra, which provides 
that assessments may imposed make good impairments the 
stock, recognizes the rule section 4527, supra, 
and reenacted the by-laws above set out, and that section said 
chapter 96, providing for the manner which such assessment may 
enforced, likewise does. Section provides that, when such assess- 
ments are made, notice thereof shall served registered mail upon 
each stockholder record. Section provides that, enforcing such 
asesssments, notice the sale stock that behalf shall given 
forwarding the same the person whose name the stock stands 
the association’s stock book; that when sale had shall effect the 
the outstanding stock certificate the hands the de- 
linquent shareholder, his assignee pledgee; further that such can- 
shall not impair the right the association take such 
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further action seems best recover the amount such assess- 
ment from such delinquent shareholder. Thus seems clear that the 
statute makes distinction between shareholder record and his 
assignee pledgee whom there has been transfer the books 
the bank. 

must remembered also that the liability sought enforced 
this case not the liability created the statute, section 
chapter 96, providing for the shareholder’s individual liability for the 
debts the bank enforced the bank its creditors for the 
benefit the The liability here sought enforced 
voluntary. self-imposed the stockholders for the benefit the 
bank going concern and for the benefit the stockholders 
instant case, though the First National Bank was the equitable owner 
the shares question reason its transaction with Hanson, 
nevertheless there was completion the transaction between 
the First National Bank and the Security State Bank the transfer 
the former the shares stock the transfer book required 
the statute, section 4527, supra, and the by-laws the Security 
State Bank. Clearly, the First National Bank never intended be- 
come shareholder the Security State Bank. sought all its 
dealings with respect the matter avoid becoming such. made 
known the Security State Bank, through the latter’s cashier, its 
wish and intention that regard. There was concealment its 
position with respect thereto. had acquired its equity the stock 
only that might realize obligation owing it. was forbidden 
the federal statute under which was organized more than 
this. never sought exercise any the rights enjoy any the 
privileges stockholder. had voice voting the assessment 
make good the impairment the capital stock. the other hand, 
the Security State Bank knew all the facts. never entered the trans- 
fer the shares the First National Bank its records. did 
make the record show the transfer from Hanson Lundquist and 
Skarstad. But, when Lundquist and Skarstad decided not 
with their deal with the First National Bank and keep the stock, there 
was retransfer the record out their names. 

conclude then that the First National Bank Grand Forks 
never became shareholder the Security State Bank sub- 
ject the liability account which the latter seeks recover. 
See Hamilton Loeb, 186 108 109, writ certiorari 
denied the Supreme Court memorandum decision, 223 720, 
Ct. 523, Ed. 629. Thus holding, there necessity for 
pass upon the other questions raised. 


The judgment affirmed. 


THE BANKING LAW JOURNAL 


SALE CAR CREDIT NOT USURY 


General Motors Acceptance Corporation Swain, Court Appeal 
Louisiana, 176 So. Rep. 636 


automobile dealer may sell car price ex- 
cess the cash price without infringing the laws usury even 
though the amount the excess more than the legal rate in- 
terest the cash price, long the dealer not guilty fraud 
and has intent violating the usury laws. 


this the defendant Swain from the plaintiff 
company the cash price which was $350. this was 
added for notary fees, for Ter. Charges (?) and handling 
charge $80.10. After being allowed credit for cash pay- 
ment and the value his old car, the defendant agreed pay the 
balance eighteen monthly installments with interest the rate 
per cent. per annum from maturity. was held that this 
transaction was not usurious. 


was further held that the Louisiana Small Loan Act, applying 
loans money, goods the extent $300 less, 
made change the law relating bona fide sales property 
the usual course business. 


Suit General Motors Acceptance Corporation against McKinley 
Swain. From judgment against him, the defendant took devolutive 
appeal. 

Affirmed. 

Albritton, Hardin Ware, Baton Rouge, for appellant. 

Randolph, Baton Rouge, and O’Niell O’Niell, New 
Orleans, for appellee. 

OTT, J.—On July 15, 1935, the defendant purchased secondhand 
automobile from Morton Evans, Inc., automobile dealer Baton 
Rouge. The dealer had the defendant sign sales slip which shows, 
among other things, that the price the car sold was $350, 
which was added charge for notary fee $5, and like amount for 
$80.10, making total $440.10. the side the slip 
shown cash payment $80 and for old car $25, total 
$105, leaving deferred balance $335.10. 

the same date, defendant signed note for this balance 
$335.10, payable eighteen monthly installments, beginning August 
15, 1935, seventeen installments being for $18.67 each, and the last 
one being for $17.71, with interest the rate per cent. per 
annum due case default was made the payments. secure this 
note, defendant executed chattel mortgage the car sold him, 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1470. 
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which mortgage the recital made that the total time price the 
was $440.10, payable $105 cash, and the deferred balance $335.10, 
represented note payable installments stated above. 
fore any the installments were due, the note was transferred the 
dealer the plaintiff herein. 

Defendant paid $122.77 said note, and then defaulted his 
payments. This suit recover the balance $213.33, plus interest, 
attorneys’ fees, and cost, with recognition the lien and privilege 
the car under the mortgage. The defense that plaintiff not holder 
the note due course; that the entire note illegal, null, and void, 
for the reason that greater rate interest charged the cash 
price the car than allowed law; that the interest rate illegal 
and the note void under the provisons Act No. the Extra Ses- 
sion 1928, known the Small Loan 

The defendant also filed exceptions vagueness and cause 
right which were overruled, and, these exceptions are 
not pressed this court, assume they have been abandoned. The 
here devolutive appeal defendant from judgment 
against him prayed for the petition. 

shown the testimony the state manager plaintiff cor- 
poration that the item added the sales slip the cash price the 
car designated handling charges the amount $80.10 made 
$28 for insurance the car, overcharge, and handling 
charge, differential $49.10. The overcharge was credited the 
note and the $28 was paid out for insurance, that the actual amount 
collected plaintiff this differential was $49.10, which designated 
handling charge. Plaintiff furnished the dealer with chart 
which the dealer could figure the amount added the cash sale 
price car cover the differential case the dealer should desire 
plaintiff handle the deferred balance order for the dealer real- 
ize the sale price the sold. The plaintiff also furnished the 
dealer with the blank notes and chattel mortgages used the 
transactions where handled the paper. this particular case, 
shown that plaintiff credited defendant the overcharge the 
differential the day after acquired the note. view these cir- 
cumstances, must assumed that plaintiff was fully aware the 
manner which the differential had been figured and the terms 
which the car had been sold. 

Consequently, plaintiff the same position with reference the 
defense here made the note the dealer and original holder would 
have been had the suit been brought the dealer instead plaintiff. 
Therefore, there was infirmity the note account usury, 
the defendant has the same right plead this infirmity against the 
plaintiff could have pleaded against the original holder. Nego- 
tiable Instruments Law, Act No. 1904, sections 52, 56, and 58. 
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The sale slip shows the cash price the car and the act 
mortgage shows the time price. These added items over and above the 
price, including the differential $49.10, are nothing more than 
added the purchaser because the sale being The 
amount $49.10 charged for handling the deferred payments not 
interest the cash price, but added charge for making the 
sale credit with the accompanying risks assumed the collection 
the balance and the enforcement lien perishable property. 

There nothing prevent vendor and purchaser from agree- 
ing price for article excess the cash price, although 
the added price for the credit sale over the cash price exceeds the legal 
interest rate, long there fraud nor intention defeating the 
usury laws. 

find the issue presented this case identical with that 
the case Commercial Credit Co. Tarwater, 215 Ala. 123, 110 
So. 39, 1437. that case, the decision the Alabama 
Supreme Court the syllabus, follows: ‘‘Exacting 
eredit price for automobile excess the legal interest the 

The law announced the above case not only the law the other 
states, but also the law Louisiana. Robbins Page Son, 
La. App. 207, 120 So. 683; Mills Crocker, La. Ann. 334. 

Learned counsel for defendant cite and rely the case Den- 
dinger, Emuy al., La. App. 39, 124 So. 604; 
but not find the facts that case similar the present case. 
the cited case, the sale the lumber was made for fixed cash 
price, and was provided that the price was not paid the end 
the month following that which the sale was made, per cent. was 
added the price. clear that case, and the court 
held, that the per cent. increase the price was made 
count the delay the payment the fixed cash price, and for that 
reason was attempt impose penalty for the nonpayment 
amount due, which constituted the per cent. interest. But this 
the cash price was not agreed upon the terms the sale, but 
the time price was fixed the parties their contract the 
amount paid for the car. This they had right do. 

The amount added the cash price make the credit price 
was not interest, and, therefore, the Small Loan Act could have 
application the case. That law applies loans $300 less, and 
persons, copartnerships, corporations making loans money, 
goods, things action said amounts. The act did not 
change the law relating bona fide sales property and the fixing 
cash and price for the sale property the usual course 
business. 

For the reasons assigned, the judgment affirmed. 


q 
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CHARGING INDIVIDUAL NOTES AGAINST 
JOINT DEPOSIT 


Union Trust Co. Maryland Mullineaux, Court Appeals Mary- 
land, 194 Atl. Rep. 823 


bank held deposit trust for two joint owners. One the 
owners was individually indebted the bank promissory notes. 
was held that neither the bank nor the maker the notes was 
entitled have the deposit set off against the notes. The liabilities 
were not mutual. One was joint liability and the other in- 
dividual liability. order for bank permitted set off 
deposit against debt owing the bank, the deposit must 
owned and the debt must owing the same capacity. 


Action Lillie Mullineaux, individually and trustee for Erven 
Mullineaux, against the Union Trust Company Maryland, body 
corporate. Judgment for plaintiff, and defendant appeals. 

Judgment reversed without award new trial. 

Walter Buck and Contee Rose, both Baltimore (Eben 
Perkins, Baltimore, the brief), for appellant. 

Columbus Oakley and Everett Buckmaster, both Baltimore 
(Eugene Carozza and Weinberg Sweeten, all Baltimore, the 
brief), for appellee. 

URNER, J.—When the national bank holiday was declared 
March 1933, there was savings account, showing balance 
$3680.95, the Liberty branch the Union Trust Company Mary- 
land, entered the following form: ‘‘In account with Erven Mul- 
lineaux, trust for self and Lillie Mullineaux, joint owners, subject 
the order either, the balance the death either belong 
the March 21, 1933, the bank was reopened under re- 
strictions which made only per cent. $184.05 the deposit avail- 
able cash, and that amount was withdrawn Mr. 
the same day. There was credit the account $55.80 interest 
July 1933, and the balance appearing that date was $3,551.70 
accordance with the plan reorganization, which became effective 
December 18, 1933, per cent. the account became available 
cash, amounting $710.34, while for the remaining per cent. 
certificate deposit and certificate beneficial interest equal 
amounts $1,420.68 each were executed. The cash credit $710.34 
was applied the bank certain promissory notes which Mr. 
Mullineaux was liable maker indorser, and the certificates were 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §723. 


THE BANKING LAW JOURNAL 


retained the bank collateral security for his additional and similar 
liability. deposit $200 was credited the account October 
25, 1934, and this was followed October 29th credit $1,420.68, 
being the amount, then made available cash, the certificate 
depost held for the benefit the account under the plan re- 
organization. Against the balance $1,620.68 produced 
those entries the bank set off the previously unpaid note liabilities 
Mr. Mullineaux, aggregating $1,269.60. Among the notes thus paid 
was one for $202.76, including interest, signed both Mr. Mullineaux 
and his wife, described the deposit account its joint owners. 

Upon the theory that the bank had right set off against the 
account any the notes which she was not party, Mrs. Mullineaux 
sued the bank recover the sum $1,777.18 which had applied 
the notes signed her husband and not herself either maker 
indorser. The appeal from judgment the verdict jury 
for the full amount claimed. 

The under which the set-offs were effected the 
bank are described the testimony Mr. Mullineaux, and Mr. 
Mergenthaler, the manager the Union Trust Company’s Liberty 
branch. reference the item $710.34, Mr. Mullineaux was asked: 
you authorize the Union Trust Company apply that amount 
money any personal indebtedness you?’’ answered: ‘‘The 
only thing Mr. Mergenthaler said bring the book down, will get 
straightened up. brought down and handed him the book. 
handed back me; had discounted the notes. said, you 
are not taking those notes off; said yes, you are liable for the money, 
are going discount the notes. said, not think you are 
treating right. That all said him.’’ The testimony Mr. 
Mullineaux then proceeded, part, follows: 


Did you authorize him that? did not. 

Did you sign withdrawal slip? can’t say whether 
did not. can’t remember back that far... 

Did you October 29th, 1934, before that date, make 
withdrawal $1269.60? did not. 

Did you authorize the Union Trust Company apply that 
amount money any indebtedness owed you the bank? 
don’t remember. don’t think did. did they certainly have 

What did you with the bankbook when you took the 
bank? gave Mr. Mergenthaler, and Mr. Mergenthaler dis- 
counted the notes and handed back with the certificate.’’ 


The following questions and answers appear the record Mr. 
Mullineaux’ cross-examination 


any these conversations did (Mr. Mergenthaler) 
make demand you that time when you came into the 
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bank about the matured notes? The only demand made, said, 
bring your book down here, said, and will get these notes 
straightened, and that all, and brought that book down. said 
will get this straightened. brought down and discounted 
the notes. 
What you mean discounted the notes? Off-set the notes. 
When did that, what became the notes? gave 
the notes. 
gave you the notes? Yes, sir. 
And then returned you the bankbook? That 


From Mr. Mergenthaler’s testimony quote follows: ‘‘On the 
effective date the plan reorganization, $710.34 cash was ap- 
plied the bank the payment account certain notes owed 
Mr. Mullineaux the bank, pursuant the agreement previously 
made with Mr. Mullineaux, and the notes which were paid out this 
sum were personally delivered him Mr. later 
date, but within reasonable time after the application the free 
and Mr. Mullineaux accepted these notes, all which was 
liable either maker endorser. The Certificate Deposit and Cer- 
Beneficial Interest, each for the sum $1,420.68, which were 
issued part the plan reorganization, were held the bank 
the main office and not delivered either Mr. Mrs. Mullineaux 
pursuant agreement with Mr. Mullineaux collateral security 
for his indebtedness. The Certificate Deposit became available 
October, 1934, and the 29th day that month the Cer- 
tificate was cancelled and the full amount thereof entered credit 
this account. the same date, there was debited this account 
$1,269.60, which covered full the remaining notes which Mr. 
Mullineaux was liable, both principal and interest. That was done 
following the bank’s agreement with Mr. Mullineaux pay his notes 
out when cash became available. The notes were returned Mr. Mul- 
lineaux. The bankbook was returned him. The Certificate Bene- 
ficial Interest was delivered him without his saying anything 
the time.’’ 

The the credit the account after the second set-off 
October 29, 1934, was $351.08. Subsequent withdrawals had reduced 
the balance $27.93 when this suit was brought June 17, 1936. 
One the withdrawals was made Mrs. Mullineaux personally. The 
bankbook was customarily her possession, and it, course, disclosed 
her the set-offs now controversy. But she stated her testimony 
that she did not authorize the application the deposit her hus- 
band’s indebtedness. complaint, she admits, was ever made 
her the bank, regard the set-offs, prior the institution this 
suit. 

was proved that the proper procedure withdraw funds from 
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such account the one now under consideration for either 
both the joint owners present the passbook the bank and sign 
withdrawal order. Because that procedure was not strictly followed 
with respect the application the deposits the payment her 
husband’s notes, contended the plaintiff that the set-off entries 
designed accomplish that purpose were ineffectual impair her 
interest the bank account beneficiary the trust which the 
terms the deposit created. not denied that her husband could 
rightfully have withdrawn from the account sufficient money pay 
his notes the bank, but, the plaintiff’s view, the debit the notes 
the passbook, presented him, without the actual withdrawal and 
return the sums required for the payment the notes, should 
regarded wholly nugatory far her interest the account con- 
cerned, especially if, Mr. Mullineaux testified, did not authorize 
the bank set off the notes against the account. 

clear that the bank was not entitled compel the set-offs here 
disputed. The liabilities represented the notes and the deposit ac- 
count were not mutual. The notes were owed Mr. Mullineaux in- 
dividually, while the deposit was payable under the terms the trust 
which had declared. Therefore absolute right set-off, with 
respect the notes and the account, could have been asserted and en- 
either Mr. Mullineaux the bank. Ghingher 
Fanseen, 166 Md. 519, 172 75, 79, was sought mandamus 
require the receiver insolvent bank set off the note the 
plaintiff against savings account entered his name trust for 
himself and his wife, joint owners, subject the order either, 
the balance the death either belong the survivor. This court 
refused sustain the plaintiff’s claim set-off and said the course 
its opinion, delivered Judge Offutt: ‘‘The test his right 
set off his claim against the bank against its claim against him his 
own right would whether could his own name sue and recover 
against the bank his The opinion thus concludes: 
interest it’’ (the deposit) ‘‘is dual, that trustee and that 
cestui que trust, who, survives the other beneficiary, will become 
entitled much the fund remains the deposit that time, 
and who may withdraw any part all said fund upon his own in- 
dividual order demand. But until withdrawn him his wife, 
much the fund remains the deposit remains subject the 
terms the trust upon which the deposit was made, for the mere power 
withdraw the fund cannot accepted equivalent actual 
withdrawal thereof. Since, therefore, Mr. Fanseen’s interest the 
fund that trustee, may not set off against the claim the 
bank against him his personal capacity.’’ 

People’s Bank Turner, 169 Md. 430, 182 314, 103 
490, where the deposit account was entered the name two sisters, 
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survivor, was decided that withdrawal the fund one 
the sisters could not prevented the bank the ground that 
was entitled charge against the account debt which the other 
sister owed. the opinion, Chief Judge Bond, was said (169 
Md. pages 433, 182 316, 103 490) ‘‘In the case 
now considered, the court not concerned with any question com- 
pletion gift one the two persons, with right survival 
the fund. have concern with question joint tenancy 
and its incidents. The question only whether during the lives 
both persons named, the bank was limited its rights such in- 
terests both might have under the deposit was made. And 
find that was. Whether ownership the deposit under the entry 
was joint, joint and several, the two sisters, the debt one could 
not affect the right the other. Cohen Karp, 143 Md. 208, 211, 122 
524; Fidelity Deposit Co. Poe, 147 Md. 502, 128 465; 
Morse, Banks and Banking, 324.’’ 

While this case the bank could not, the exercise legal right, 
have set off the individual debt Mr. Mullineaux against the deposit 
held for him trustee, the question determined whether the 
set-offs actually made, with his participation, under the circumstances 
described the testimony, may successfully disputed his wife, 
the co-beneficiary the trust, after prolonged period apparent 
acquiescence the transactions. prayer offered the defendant 
bank which related that issue was refused the trial court, pre- 
sumably upon the ground, reflected certain granted instructions, 
omission the prayer require finding that both owners the 
deposit account consented the set-offs without compulsion and with 
full knowledge their right object. The presentation the de- 
fendant’s theory should not have been restricted such conditions. 
There was the case that either the plaintiff her hus- 
band acted under compulsion assenting submitting the set-offs, 
that they were ignorant their rights. The passbook was volun- 
tarily taken the bank, its request, for the specific purpose having 
the ‘‘notes straightened,’’ Mr. Mullineaux testified, and when they 
had been charged against the account they were delivered him 
effective proof the fact that the indebtedness represented them 
had been extinguished. His retention the notes the present time, 
and the plaintiff’s custody and use the passbook which the set-offs 
were entered, and the failure both challenge the settlements until 
this suit was brought nearly months later, prove conclusively their 
assent the use the deposit for the discharge the husband’s debts 
the depositary. The effect such acquiescence upon their rights 
and the interests the bank renders unimportant the fact that the 
satisfaction the indebtedness was accomplished charges against 
the account and not withdrawal and redelivery funds produce 
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the same result. The ruling the defendant’s prayer which 
have made special reference must therefore held erroneous, and, 
since the undisputed facts the case would not justify recovery, the 
reversal will without the award new trial. 

The appeal has been considered rulings which affect the merits 
the case, but the important question, raised demurrer the 
declaration, the right sue for the deposit without 
the joinder her husband trustee and co-owner, must also decided 
the defendant’s favor. The decision Ghingher Fanseen, supra, 
sufficient authority for that conclusion. was there decided effect 
that suit for the recovery such trust deposit could not main- 
tained one the co-beneficiaries individually. The additional char- 
acterization the plaintiff trustee for her husband, the other 
joint owner, does not strengthen her position. the terms the 
deposit she not made trustee the fund for any purpose. The 
demurrer the declaration should have been sustained. 

Judgment reversed with costs, and without the award new trial. 


BANK’S AGREEMENT NOT RECORD 
MORTGAGE 


Gill; First National Bank Huntsville Ford, United States 
Circuit Court Appeals, Fifth Circuit, Fed. Rep. (2d) 810 


bank, which takes mortgage and refrains from recording 
the request the mortgagor, for the purpose not injuring the 
mortgagor’s credit, cannot come secured creditor the 
failure the mortgagor. 

The mortgage question was dated April 18, 1930. the time 
the mortgagor was heavily indebted the bank and others. The 
mortgage was given secure loans previously made the mort- 
gagor. The mortgagor refused give the mortgage unless the 
president the bank would agree not place record, stating 
that the recording the mortgage would precipitate his bankruptcy. 
The president agreed and the mortgage was not recorded until 
January 1936. The mortgagor was adjudicated bankrupt 
April 25, 1936. was held that the mortgage was void against 
the bankrupt’s creditors and that the bank was entitled merely 
the rights unsecured creditor. 


Appeal from the District Court the United States for the North- 
ern District Alabama; David Davis, Judge. 

Proceeding the matter Eugene Gill, bankrupt, the claim 
the First National Bank Huntsville. Earl Ford, trustee 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §813. 
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objected the allowance the claim secured claim. 
From order sustaining the referee the disallowance the claim 
priority, but allowing the claim common claim and ordering. 
the sale the property which claimant aserted lien and the dis- 
tribution the proceeds common creditors, claimant appeals. 

Affirmed. 

Addison White, Clarence Watts, Douglass Taylor, and Schuyler 
Richardson, all Huntsville, Ala., for appellant. 

Geo. Cooper, Huntsville, Ala., for appellee. 

HOLMES, J.—This appeal from order sustaining the 
referee bankruptcy the disallowance appellant’s claim prior- 
ity against the estate Eugene Gill, bankrupt, but allowing 
common claim; and ordering the sale the property which appel- 
lant asserted lien, and the distribution the proceeds common 

Eugene Gill was adjudicated bankrupt April 25, 1936. The 
mortgage question bears date April 18, 1930, and was filed for 
ord January 1936. May 22, 1936, appellant filed its claim 
secured creditor and attached thereto statement the indebtedness 
and the evidence thereof, together with the mortgage. The trustee 
objected the allowance the claim secured one, and the mat- 
ter was set down for hearing before the referee. The hearing was held, 
and resulted the order, the affirmance which resulted this 
appeal. 

the hearing appeared that, prior giving the mortgage 
1930, the bankrupt was heavily indebted appellant, well other 
that director appellant approached him with request 
for the mortgage, saying that the bank examiners had taken excep- 
tions the loans the bankrupt; and that, unless the security the 
mortgage could given, the credit the bank would seriously 
impaired. The bankrupt became offended, and said that was then 
solvent, but that the giving such mortgage and the subsequent 
recording thereof would destroy his credit and precipitate his bank- 
ruptey. Thereafter, the president appellant, who was the uncle 
bankrupt’s wife and had his full confidence, approached him 
effort obtain the mortgage. The bankrupt persisted his previous 
objections, but consented execute the mortgage favor appellant 
and deliver into the hands his wife’s uncle assurance from 
him that would not placed record the bank, but that, 
recording became necessary, the unrecorded document would re- 
turned the bankrupt. 

The foregoing facts are not contradicted, nor denied that the 
mortgage passed into the hands the bank and was frequently dis- 
cussed its directors without their being informed the manner 
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which was obtained. claimed that the mortgage was with- 
held from the record the interest the bank rather than for the 
benefit the bankrupt, but that matter which reasonable 
minds might differ. Without regard what the directors knew, either 
individually board, the ‘bank, corporate entity, had knowl- 
edge the agreement withhold the mortgage from the record 
avoid destroying the bankrupt’s credit, because the knowledge 
the president, acquired while acting for the bank within the scope 
his authority, was imputed the bank. There claim that the 
president was acting against the interest the bank securing the 
mortgage and making the agreement. 

well settled that, where mortgage withheld from record 
under agreement between the mortgagee and the bankrupt, order 
that the bankrupt may obtain credit which otherwise would not 
available, the mortgage rendered fraudulent and void, not only 
subsequent creditors, but all those interested the bankrupt’s 
estate. Duggan (C. A.) 183 405; Fourth National Bank 
Macon Willingham (C. A.) 213 219; Cooper Grocery Co. 
Penland (C. A.) 247 480. 

Appellant cannot heard say that, since the agreement with- 
hold was not brought the attention the directors, was not its 
agreement. The mortgage was obtained its president the agree- 
ment, without which would not have been given. Appellant 
estopped repudiate the agreement not record and the same 
time claim the benefit the mortgage obtained pursuant that 
agreement. Actions speak louder than words, and, ascertaining 
what the parties intended, permissible look what the parties 
did, well what they said. The giving this mortgage, followed 
withholding from record, naturally and probably operated 
hinder, delay, and defraud the bankrupt’s creditors. Subsequent facts 
have proven that actually had that effect. Parties are presumed 
intend the natural and probable consequences their own acts. The 
District Court found that the mortgage was given and withheld from 
record for the purpose hindering, delaying, and defrauding creditors 
the bankrupt. see reason disturb this finding. 

The order the District Court affirmed. 
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